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TOPICAL INDEX TO SUBJECT MATTER 


ABORTIONS 

The mother’s right to an abortion decision is exclusive- 
ly her prerogative, and is founded on her constitutional 
right to privacy; any compulsion by a court to require 
consent of a natural father, as sought by plaintiff, would 
constitute unauthorized and unconstitutional state inter- 
ference. Rothenberger v. Doe. Chan. Div. . . 852 

Planned Parenthood of New York City, Inc. is not en- 
titled to reimbursement from the Division of Medical 
Assistance and Health Services for costs of abortions 
performed, prior to Roe v. Wade, in New York on resi- 
dents of New Jersey. Planned Parenthood of N.Y.C. v. 
N.J. Dept. of Institutions and Agencies. Supreme Ct. 1053 


ACCORD AND SATISFACTION ; 
Defendant was informed at the outset here that it would 
be charged the usual additional charges, and the facts 
in this case necessitate a finding that no accord and 
satisfaction took place when its check, for the undis- 
puted amount only, was cashed by plaintiff. Loizeaux 
Builders Supply Co. v. Donald B. Ludwig Co. Law Div. 39 


ADMINISTRATIVE LAW AND PROCEDURE ' 
Where, as here, the task of the regulatory agency is 
“to protect the health and welfare of members of the 
public” by assuring that all licensed practitioners are 
qualified, competent, and honest, the grant of implied 
powers is particularly important; the pharmacist’s ac- 
tivities were classified as “grossly unprofessional con- 
duct,’’ and the Board of Pharmacy’s license revocations 
is affirmed. In re Carfred, Inc. Supreme Ct. 113 
There was no statutory warrant for the Board of 
Pharmacy’s assessing the penalty based upon its own 
estimate of “the minimum amount of unjust profit” al- 
legedly derived by appellant. In re Carfred, Inc. eone” 
Ct. : 1 
There is no merit to appellants’ contentions that the 
regulations promulgated by the Hearing Aid Dispensers 
Examining Committee exceed the authority delegated by 
N.J.S.A. 45:9A-1 et seq. N.J. Guild of Hearing Aid Dis- 
pensers v. Long. App. Div. : 203 
Absent specific legislation, an administrative tribunal 
may mold its own proceedings so long as they operate 
fairly and conform with due-process principles; denial 
of a rehearing, alone, does not constitute a violation 
of due process. In re Marvin Gastman, D.O. App. 
Div. i 275 
No sufficient reason has been advanced to absolve ad- 
ministrative bodies, exercising quasi-judicial functions, 
from deciding appeals, as courts do, in the context of the 
law as it exists at the time the administrative appeal is 
decided; appellant’s fair hearing was conducted seven 
months after the promulgation of PAM $3291, and the 
Division of Public Welfare was in error in declining to 
apply that regulation to her case. Walker v. N.J. Dept. 
of Inst. and Agencies. App. Div. <» 408 
A county welfare board that has terminated or reduced 
a recipient’s AFDC grant may obtain judicial review 
from a final Fair Hearing of the Division of Public Wel- 
fare in which the director reversed or revised the de- 
cision of the board. Essex Co. Welfare Bd. v. Dept. of 
Institutions and Agencies. App. Div. 480 
Due process does not require a hearing where a per- 
son has only an expectation of an interest (here, an ex- 
pectation that a lease would be renewed), and appellant’s 
naked assertion of a right to be heard before the sched- 
ules of two subsidized bus companies were coordinated, 
and their terminal facilities were merged, is without legal 
support. Brown v. The Commuter Operating Agency. 
App. Div. Pay ' 691 
The Commissioner of Human Services may promulgate 
rules to require an applicant’s consent to the disclosure 
of State income tax information as a condition of public 
assistance. Atty. Gen. Formal Opinion No. 17 - 1977 876 
Reliance by the Division of Tax Appeals cn the alleged 
stipulation was erroneous: in order for a stipulation to 
afford a basis for a judicial decision, its terms must be 
definite and certain, and must be assented to by the 
parties or those representing them; further, a stipulation 
will not be construed so as to give to it an effect of an 
admission of a fact obviously intended to be contro- 
verted; and lastly, a stipulation is impermissible in the 


. interpretation of a statute—in matters of law, especially 


public law, the court is never foreclosed by the silence 
or stipulation of the litigants. Schere v. Twp. of Free- 
hold. App. Div. .......... 885 


A trial-type hearing is neither mandated nor appropri- 
ate for determinations of applications for certification 
under the Green Acres tax exemption statute, and the 
procedure for certification by the Commissioner of the 
Department of Environmental Protection is not subject 


to the same hearing requirements that apply to a ‘“‘con- 
tested case’ under the Administrative Procedure Act. 
Wildlife Preserves, Inc. v. Borough of Lincoln Park. 
App. Div. ae 1004 

The Legislature intended that the hearing held by the 
Commissioner of the Department of Environmental Pro- 
tection in conjunction with the application for a construc- 
tion permit under the Coastal Area Facility Review Act 
be informational in nature; merely because the duty is 
imposed on the agency to receive and consider evidence, 
the hearing does not have to be of the trial type, and 
the hearing afforded below fully complied with the re- 
quirements of CAFRA and the Administrative Procedure 
Act. Public Interest Research Group of N.J., Inc. v. N.J. 
Dept. of Environmental Protection. App. Div. 1068 


The Administrative Procedure Act does not create a 
substantive right to an administrative hearing; it merely 
prescribes the procedure to be followed in the event that 
an administrative hearing is otherwise required by statu- 
tory law or constitutional mandate, and the township 
here was without a constitutional, statutory, or adminis- 
trative right to a hearing prior to the Department of 
Environmental Protection’s granting a certificate of regis- 
tration to respondent for the operation of a solid-waste 
transfer station in the township. In re application of Mod- 
ern Industrial Waste Service, Inc. App. Div. 1168 


ADOPTION 


The surrender here was a legal nullity, and the mother 
cannot be held to have lost her rights to custody of her 
child merely because it might be determined that the 
“best interests of the child’? would be promoted by the 
adoption rather than by returning him to the natural 
parents; however, the right of custody over a child by a 
non-forsaking parent is not necessarily inviolable as 
against a showing of the probability of serious harm to 
the child if such custody is awarded, and this matter is 
remanded for a hearing in which the natural parents will 
have the burden of proving, by a preponderance of cred- 
ible evidence, that the potentiality for serious harm from 
such a move will not become a reality. Sorentino v. The 
Family and Children’s Society of Elizabeth. Supreme 
Ct. 1 


As the natural parents are now married, the status of 
the child and father is now one of legitimacy. N.J.S.A. 
9:15-1. Sorentino v. The Family and Children’s Society of 
Elizabeth. Supreme Ct. 1 


Statute requiring state registrar to seal birth certificates 
of adopted children does not unconstitutionally abridge 
their rights, and, in requests for disclosure of birth rec- 
ords when the adoptee has not yet reached the age of 
majority, the procedure shall remain as it is now, and 
the party seeking access shall have to sustain the heavy 
burden of showing good cause why the seal should be 
broken; however, in the case of adult adoptees, the 
burden of proof should shift to the State; requests like 
those of plaintiffs as adult adoptees will be referred 
for investigation and recommendation to the court. Mills 
v. Atlantic City Dept. of Vital Statistics. Chan. Div. 465 


Under N.J.S.A. 9:2-14, a surrender of the custody of a 
child is not valid unless made to an approved agency, 
and neither consent nor voluntary surrender is singled 
out as a statutory factor in terminating parental rights 
where an adoption stems from the unregulated private 
placement of a child, such as occurred here: since there 
is no statutory obligation to consent, there can be no 
legal barrier to its retraction. Sees v. Baber. — 
Ct. 


Plaintiff here neither abandoned nor relinquished her 
child; though her consent and surrender for adoption 
were voluntary and understanding when undertaken, they 
did not become fixed or immutable before she changed 
her mind just two days later and demanded the return 
of her child; under such circumstances, plaintiff did not 
exhibit the willful and continuous neglect or failure to 
respond to parental duties, as required by the adoption 
statute, in order to constitute forsaken parental obliga- 
tions and claims. Sees v. Baber. Supreme Ct. 749 


Since there has not been established a statutory for- 
saking of parental obligations here, there is no statutory 
or legal basis upon which to deny or resist plaintiff’s 
claim qua parent to the full custody of her child, and it 
would be unfair and wrong, under these circumstances, 
to deny or delay the return of the child; Sorentino v. The 
Family and Children’s Soc. of Elizabeth distinguished. 
Sees v. Baber. Supreme Ct......... .... 749 


Since the Supreme Court subsequently and retroactively 
changed a rule of law that had determined its prior hold- 
ing that a provision in a will leaving property to ‘‘issue”’ 
of another is presumed not to include the adopted child 
of the daughter of the testatrix, and no interim distribu- 
tion of the corpus was made and, therefore, no remain- 
derman detrimentally changed position in reliance on 
the prior construction, the adopted child here has a vested 
remainder interest in the trust established under the will; 
a distribution that would not include him, based as it 
would be on a ruling of law that was later found incor- 
rect, would constitute a manifest miscarriage of justice. 
In re Estate of Wehrhane. Chan. Div. .............. 786 
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Here, the natural parents have had no existing rela- 
tionship (save one of blood) with the child, and their 
purposeful delay and indecision resulted in the continuing 
cementing of the relationship between the child and the 
intending adoptive parents; the restraint heretofore en- 
tered against the institution of adoption proceedings is 
dissolved, and if, on remand, the putative adoptive par- 
ents succeed in carrying the burden of proving by a pre- 
ponderance of the credible evidence that the rights of 
the natural parents should be terminated, the Chancery 
Division shall proceed with the final hearing. Sorentino 
s; The Family and Children’s Soc. of Elizabeth. Supreme 

t. 893 


Cases that have refused to terminate parental rights 
have encouraged the maintainance of an existing rela- 
tionship; those that terminated parental rights on grounds 
of forsaken parental obligations have encouraged the 
establishment of a permanent home by protecting the 
child from interference from a parent with whom it has 
no relationship. Sorentino v. The Family and Children’s 
Soc. of Elizabeth. Supreme Court 893 


Notwithstanding the conclusion in Sorentino I that there 
was then no basis for terminating parental rights, it is 
not inappropriate at this juncture to reopen the issue 
and to reevaluate and reassess the natural parents’ con- 
duct to determine whether it amounts to a forsaking of 
parental obligations so as to result in a termination of 
their parental rights. Sorentino v. The Family and 
Children’s Soc. of Elizabeth. Supreme Ct. 893 


Where, on remand, the trial judge found, not only that 
the natural parents had failed to sustain their burden of 
proving that a transfer of custody to them from the 
intending adoptive parents would ‘not raise the prob- 
ability of serious psychological harm to the child,” but 
that the convincing evidence was to the contrary, it is 
apparent that, no matter where the burden of proof lay, 
he would have reached the same conclusion on the proofs 
before him; under the circumstances, the question of 
whether the burden of proof was properly shouldered by 
the natural parents becomes academic. Sorentino v. The 
Family and Children’s Soc. of Elizabeth. Supreme Ct. 893 


Assuming, arguendo, that a natural parent’s primary 
right to custody may be found in the Constitution, as- 
surediy it is not absolute. Sorentino v. The Family and 
Children’s Soc. of Elizabeth. Supreme Ct. 893 


Considering the highly unusual circumstances existing 
here, it was improper to interpose the prohibition of N.J. 
S.A. 9:3-17(c) to deny the child access to the love and 
affection of his natural mother in the absence of a de- 
termination, which can only be made following a plenary 
hearing, that it is in the best interests of the child to do 
so. Kattermann v. Di Piazza. App. Div. 961 


Where the adopted person is an adult, it would be 
difficult to apply the sensible underlying considerations 
of In re Coe and In re Thompson; one would be hard- 
pressed to ascribe to a testator, in the absence of any 
expression thereon or of clarifying attendant circum- 
stances, a probable intent to include an adopted adult 
among the children or issue of a testamentary benefici- 
ary, and the trial judge erred in construing the will here 
to include the adopted adults. In re estate of Nicol. App. 
Div. 1053 


The fact that the Legislature has not yet seen fit to 
conform New Jersey’s statutes to the constitutional man- 
dates of Stanley v. Illinois and Trimble v. Gordon would 
not be grounds for performing what in effect would be a 
meaningless act—granting the adoption of a child by its 
own natural father (who has had custody of the child 
here since his birth)—but there is one effect that the 
adoption would have: preserving the child’s collateral in- 
heritance rights; a combined preliminary and final adop- 
tion hearing will be set. In re adoption by A.R. County 
Ct. 1096 


Here, where the child’s mother is an incompetent and 
can neither marry plaintiff (the natural father) nor join 
in the adoption complaint, thus preserving (or, rather, 
recreating) inheritance rights under N.J.S.A. 9:3-30B, the 
term ‘“‘stepfather’’ in N.J.S.A. 9:3-30A will be interpreted 
as including an acknowledged natural father. In re adop- 
tion by A.R. County Ct. | 1096 


ADULTERY 

The agreement sued upon by plaintiff is tainted by the 
illegal and immoral consideration to engage in adultery 
in return for the deceased’s promise to provide for their 
illegitimate child in his will, and is unenforceable because 
it is contrary to public policy and void. Naimo v. La Fian- 
za. Chan. Div. ... ae ee Ce Oe ee 
ADVERTISING 

First Amendment protection provided advertising by 
attorneys is equally applicable to other professions. Atty. 
Gen. Formal Opinion No. 20 - 1977 .. 91 


Regulatory requirements on advertising by professionals 
should be reviewed in light of Bates v. Arizona. Atty. 
Gen. Formal Opinion No. 20 - 1977 ................ . 901 





AERONAUTICS 

Wolf v. Trans World Airlines, Inc. 3rd Circ. ae 

The fact that a municipality has the power to adopt 
zoning ordinances limiting or prohibiting the use of prop- 
erty as an aeronautical facility is not dispositive here; 
local legislation, including zoning ordinances, cannot pro- 
hibit what a state statute or regulation allows, and, if 
the Commissioner of Transportation should determine, 
after holding the required public hearing, that an appro- 
priate showing has been made to warrant the grant of 
a license permitting the use of plaintiff's property as a 
heliport or helistop, the existence of the ordinance can- 
not operate as a bar to the grant of that license or to 
that use. Garden State Farms, Inc. v. Bay. App. Div. 270 


AFFIRMATIVE ACTION 

Provision by zoning for density bonuses keyed to quan- 
titative or bulk concessions by the builder (e.g., added 
bedrooms) is both valid and mandatory where necessary 
to achieve sufficient suitable least-cost housing, but the 
validity of zoning for bonuses keyed to rental or sale- 
price concessions is not ripe for decision; tax conces- 
sions and mandatory sponsorship of or membership in 
public-housing projects must be summarily rejected. Oak- 
wood at Madison, Inc. v. Twp. of Madison. Supreme 
Ct. 129 


ALCOHOLIC BEVERAGES 

While defendants relied on identification cards presented 
by the minors involved, neither defendant obtained a 
hand written statement signed by the minor certifying 
his age and, as such, neither established one element of 
the defense to the charge of selling alcoholic beverages 
to minors as set forth in N.J.S.A. 33:1-77; an individual 
engaged in the sale or dispensing of alcoholic beverages 
must operate within the restrictions and rigors of the 
law, notwithstanding his good-faith attempts to comply 
in a manner he personally may deem reasonable. State v. 
Connor. Princeton Mun. Ct. 782 


ALIBI 
To strip a defendant of a defense of alibi is an extreme- 
ly severe sanction; here, where (although defendant’s 
notice under R. 3:11-1 was late) the State had almost six 
month’s notice of the defense and waited until after the 
commencement of trial—when defendant had been lulled 
into believing that there was no objection—to object, the 
trial court abused its discretion and committed reversible 
error in excluding the alibi testimony. State v. Mitchell. 
App. Div. 767 
Where the presence of defendant at the scene of the 
crime is essential to show its commission by him, the 
burden of proving that presence is upon the State. State 
v. Volpone. App. Div. 929 
Whether the proposed witnesses’ testimony can be 
characterized as an alibi defense should not be dispositive, 
since the imposition of the sanction of prohibiting a de- 
fendant from calling a witness for failure to adhere to 
the alibi rule (or the general discovery and inspection 
rule) is not absolute or automatic, but discretionary, 
tempered by what may be required in the interest of 
justice; the trial court here did not, as it should, explore 
alternatives. State v. Volpone. App. Div. 929 
Although testimony alleging that a defendant was not 
at the scene of the crime inferentially suggests that he 
was elsewhere, it is not the type of testimony contem- 
plated by the alibi rule; here, where the witness was not 
offering testimony as to defendant’s whereabouts at the 
time the crime was committed but whose statement de- 
nied that the defendant was present during the alterca- 
tion, the court’s refusal to allow his testimony because 
the defense had not complied with R. 3:11-1 was prejudi- 
cial error. State v. Volpone. App. Div. 929 


ALIMONY PENDENTE LITE 

The holding in Mahne v. Mahne went no further than 
accepting fault as a “consideration” or factor in deter- 
mining the grant or denial of alimony, and implicit in 
both Mahne and Nochenson is the necessity that the fault 
allegation be proven by competent evidence; until plain- 
tiff establishes by competent evidence his cause of action 
for divorce, his allegation of adultery is merely that, an 
unsubstantiated allegation, and defendant’s alleged fault 


may not defeat her application for alimon ndente lite 
Smith v. Smith. Chan. Div. oo 916 


ANTITRUST 
Evans v. Kresge. 3rd Circ. 122 


Congress did not preempt the antitrust field with the 
Sherman Act, and defendant’s business activities here 
had a nexus within New Jersey and did not substantially 
affect interstate commerce; the New Jersey Antitrust 
Act is constitutional, and applicable to this case. State v. 
Lawn King, Inc. Law Div. 845 

In spite of Ungar v. Dunkin’ Donuts of America, Inc., 
there is no legislative intent in support of according a 
franchise operation special treatment or an exemption 
from the antitrust laws, and, clearly, this exemption 
should not be ordained by a trial court; relief must be 
afforded at an appellate level, or, preferably, by the 
legislature. State v. Lawn King, Inc. Law Div. 845 

The affirmative duty to advise each dealer that he could 
reject defendants’ equipment and go out and purchase 
his own should not be imposed upon defendants, and it 
has not been established that coercion existed in the 
sale of the tractor and trailer; however, beyond a reason- 
able doubt, franchisees were required to purchase their 
chemicals and seed through defendants’ distribution sys- 
tem as an illegal tie-in arrangement. State v. Lawn King, 
Inc. Law Div. : 845 

The per se rule should be applied under the New Jersey 
Antitrust statute, whether of a civil or criminal nature; 
price-fixing is a per se violation, and defendants here, 
beyond a reasonable doubt, required the dealers to offer 
their services to the public at a fixed price; also, beyond 
a reasonable doubt, defendants are guilty of allocating 


designated territory to each distributor and dealer, and 
threatening and coercing them not to conduct any busi- 
ness outside of their territory. State v. Lawn King, Inc. 
Law Div. ....... ee 845 

New Jersey’s antitrust laws apply to the multiple list- 
ing service here. Pomanowski v. Monmouth County Bd. 
of Realtors. Chan. Div. bts 1042 

Mandated membership in the Monmouth County Board 
of Realtors as a condition precedent to participation in 
the multiple-listing service is an unreasonable and un- 
lawful restraint of trade. Pomanowski v. Monmouth 
County Bd. of Realtors. Chan. Div. 1042 


Incarceration of an individual defendant, if given 
sufficient and wide notoriety by the media, will deter 
others from violating the antitrust laws of New Jersey; 
defendant is sentenced to two concurrent terms in the 
county correctional center and to a fine that represents 
his average annual salary from the co-defendant corpora- 
tion. State v. Lawn King, Inc. Law Div. 1096 


As a result of an illegal scheme, substantial profits 
have been earned, not only by the corporation, but also 
by dealers and the creditors with whom it dealt, and 
it is not unreasonable to suggest that any fine imposed, 
if too great for the corporation to pay at this time, could 
well be financed by such dealers and creditors; the cor- 
poration is fined $120,000. State v. Lawn King, Inc. Law 
Div. 1096 
APPEALS 

Where an indigent cannot afford the production of a 
complete transcript, and the grounds for appeal by their 
nature are such that verbatim reconstruction of the entire 
record is not necessary for full and complete appellate 
review, the trial judge should direct the parties to pur- 
sue the procedure set out in R. 2:5-3(e); if they cannot 
agree on a statement of proceedings in lieu of transcript, 
the court may hold a hearing to resolve any disagree- 
ments. In re the guardianship of Dotson. Supreme Ct. 3 

In cases involving the involuntary termination of 
an indigent parent’s rights, the trial judge should 
first decide whether the grounds stated for appeal 
are frivolous; if not, he should then decide whether the 
issues can adequately be determined on the hasis of a 
truncated record; if they are such that only by reference 
to a full and complete transcript may a reviewing court 
properly decide the case, then the Division of Youth and 
Family Services will have to bear the cost thereof, unless 
the trial court should determine whether alternative 
means of financing are available—including funds pro- 
vided by the federal government, suggested as a pos- 


sibility in the case under review. In re the guardianship 
of Dotson. Supreme Ct. 3 


The choice of institution by the sentencing judge should 
not be disturbed on appeal unless manifestly inappropri- 
ate or unsuited to the corrective purposes indicated by 
an appraisal of both the offender and the offense. State 
v. Knight. Supreme Ct. ... Lee 46 


Perhaps there is some compensating gratification to 
be found in the fact that probably only in this country 
could one who does not contest his guilt—and upon whom 
was imposed a sentence derived from a plea bargain to 
which he agreed—appeal, and this without any expense to 
himself; it is doubted that such gratification is totally 
shared by the public defender who was required to 
prosecute this hopeless appeal, or by the public who had 
to pay for it. State v. Lewis. App. Div. 96 

Bachowski v. Usery. 3rd Circ. 122 


Under R. 1:19-8, any proper person in interest, on 
notice, may petition the Supreme Court for review of an 
opinion of the Advisory Committee on Professional Eth- 
ics. Higgins v. Advisory Comm. on Professional Ethics 
of the Supreme Ct. of N.J. Supreme Ct. 321 

The determination of a local rent-control board, and 
of the governing body that reviews the board’s decision, 
should be based upon a transcribed record made before 
the board; thereafter, the court should review the local 
agency’s action on that record without new testimony; 
this process is analogous to that applied in variance 
applications before a board of adjustment. Green Acres 
of Verona, Inc. v. Borough of Verona. App. Div. 366 


By accepting private counsel at the expense of his 
parents, defendant did not manifest his intent to give 
up his constitutional right to a transcript at public ex- 
pense in the event of a conviction; his eligibility is to 
be measured by what he is legally entitled to as an indi- 
gent adult, and not by the contingent benefactions of 
others. State v. Morgenstein. App. Div. 433 

This is an oft-repeated example of a litigant’s taking 
a direct appeal without seeking leave to appeal as re- 
quired by R. 2:5-6(); if the already-overburdened ap- 
pellate courts are to meaningfully perform their judicial 
function, the type of loose appellate practice involved 
herein must be stopped, and the appeal is dismissed with- 
out prejudice and the matter remanded for trial on the 
remaining issues. Brown v. Brown. App. Div. 473 


Defendant’s right to appeal from the parole revocation 
is unaffected by his re-parole pending appeal. Bd. of 
Trustees of Youth Correctional Center v. Davis. App. 
Div. 507 

The principle applied in Tassie v. Tassie governs only 
where the appeal constitutes a repudiation of the decree 
under which the benefits were received, or is materially 
inconsistent therewith, and there is no such equitable 
infirmity in this case; the right of the wife to alimony 
and support for the children was never in serious dispute 
and she seeks only an increase in amount, which is 
granted. Simon v. Simon. App. Div. . ani Cx Aa 

No rule permits the wholly improper procedure here, 
where plaintiff’s attorney made no motion to correct or 
supplement the sparse record below, but most incor- 
rectly included in his appendix a ‘‘certification of counsel’’ 
of the statement of facts, and disapproval is expressed 
as forcefully as possible. Kohn’s Bakery, Inc. v. Terrac- 
ciano. App. Div. 543 
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There is no doubt at all of the right of a trial judge 
to impose sanctions, including dismissal of the action, 
for violations of the rules or failures to obey the orders of 
the court, and the propriety of the trial judge’s exercise 
of discretion here on the record before him is affirmed; 
however, the interests of justice require that plaintiff have 
an opportunity to justify counsel’s failure to appear and 
file a brief as required. Kohn’s Bakery, Inc. v. Terrac- 
ciano. App. Div. . se en ee 543 

To justify an appeal to the Supreme Court as of right, 
there must appear indication of true merit from the con- 
stitutional point of view; that standard is not satisfied in 
this case, where the issues involve an analysis of a par- 
ticular factual situation and application of those facts 
to statutory and constitutional criteria under established 
principles; a case falling into this classification is not 
appealable as of right, but certification is granted nunc 
pro tunc because of the general public importance of 
the questions presented. Piscataway Assoc., Inc. v. Twp. 
of Piscataway. Supreme Ct. .... 593 

The rules clearly impose upon the attorneys for the 
parties to the appeal the absolute duty to make unneces- 
sary an independent examination of the record by the 
court, and a cavalier instruction to the court that a read- 





ing of two transcripts “clearly indicates” that the judg- _ 


ment was against the weight of the evidence and that the 
trial judge committed error is not a brief. State v. Hild. 
App. Div. bake 706 

The burden of the parties to provide the law for the 
court is as great; the absence of any reference to the law, 
as here, suggests a regrettable and reprehensible in- 
difference on the part of the brief writer, not only to the 
rules, but to the interest of the client as well. State v. 
Hild. App. Div. ..... .... 706 


As though the inadequacies in these respects were not 
enough to merit censure, additionally the ‘municipal 
court transcript has not been provided; the brief is sup- 
pressed, and costs in the amount of $250 are assessed 
against appellant’s attorney. State v. Hild. App. Div. 706 

The State has no right to cross-appeal from a judg- 
ment of conviction and the sentence imposed thereon. 
State v. Christopher. App. Div. ........------.00-+: 766 


Where a municipal court improperly excludes evi- 
dence or, as in this case, unduly impairs defendant’s 
rights to present witnesses, the county court, on appeal, 
has the duty to correct such error -if it has been preju- 
dicial; the remedy afforded defendant here—a trial de 
novo on the record below, with the right to supplement 


that record by offering evidence improperly foreclosed . 


in the municipal court—was proper. State v. Lutz. App. 
Div. ye POEM OE Ce 

The procedural determination here by the [then] Com- 
missioner of Banking, the sole named respondent _in 
these consolidated appeals, to file a statement in lieu 
of brief, is regrettable; that option accorded by R. 2:64 
to a public agenc 
path ty ent tg from at least explaining, if not defend- 
ing, the reasons for an action that implicates the public 
interest. Suburban Savings and Loan Ass’n v. N.J. Comm'’r 
of Banking. App. Div. aaa) eee ios Oe 


Lack of familiarity with appellate court procedure is 
no excuse—R. 2:6-2 is clear and unambiguous in its re- 


quirements—and because the brief here (just one example | 


of a problem that has been recurring with ever-increas- 
ing frequency) is deplorably inadequate, counsel for ap- 


pellant is fined $100, to be paid personally and not billed xs 


to his client; although the modest fine imposed provides 
an inadequate response to the serious violation of rule 
requirements, it is earnestly hoped that it will be viewed 
as evidence of the refusal of the court to tolerate similar 
infractions of the rule, which, in the future, may not be 
disposed of with such financial leniency. Miraph Enter- 
prises, Inc. v. Bd. of Alcoholic Beverage Control for the 
City of Paterson. App. Div. i eee he 954 


The clear import of R. 4:73-6(a) is that, if a party is 
dissatisfied by an award of condemnation commissioners, 
he must file his notice of appeal within the specified 
period of time (which may not be extended), and the trial 


judge erred in refusing to permit the State to withdraw ~ 


its appeal because defendants were out of time to file 
an appeal; 
fer ae not from the State’s conduct, but rather from 
defendants’ failure to comply with the mandate of State 


v. Stark. State of N.J. v. Tenenbaum. App. Div. . 1008 


ARBITRATION 


“Anchor Motor Freight”; Another Booby Trap For 
Grievance Arbitration, by Robert Coulson 361 


Blue Cross and Shield Subscriber Disputes, by Richard 
E. Lerner Pe ete, 103 eee 


There is no dispute as to the reasons for not retaining 
the nontenured teachers—rather, the grievants claim that 
the board of education did not follow the termination pro- 
cedures specified in the collective-bargaining agreement; 
these claims are matters properly within the ambit of the 
grievance procedure established in the agreement and, 
both parties being authorized by N.J.S.A. 34:13A-5.3 to 
adopt arbitration as a means of resolving disputes, it 
follows that the matters are mandatorily arbitrable. New- 
ark Teachers Union, Local 481 v. Newark Bd. of Ed. 
Chan. Div. : ere rer. 


The scope of the agreement to waive arbitration has to 
be construed in terms of the principles of mandatory 
joinder of claims; here, the waiver was express—it may 
well be that the same scope of waiver must be implied 
when any party to an action who has a right of arbitra- 
tion makes any interrelated or interdependent affirm- 
ative claim therein against any other party, or it may 
be that the solution, in view of the terms of the Arbitra- 
tion Act, must come from the Legislature. Wm. Blanch- 
ard Co. v. Beach Concrete Co., Inc. App. Div. ...... 797 


or officer was not intended to relieve , 


whatever prejudice the defendants may suf- ~ 
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ARBITRATION, Cont’d 
While the alternative of consolidated arbitration (as in 
Polschek v. Bergen County Iron Works) alleviates many 
of the disastrous procedural consequences of the Chan- 
cery Division’s approach in Wm. C. Blanchard Co. v. 
Beach Concrete Co., nevertheless, it is not the whole 
answer; in complex, multi-party, multi-issue litigation, the 
problem lies in a confrontation between the primary right 
of some of the litigants to arbitrate and the primary right 
of others to litigate, and this problem requires prompt 
attention by appropriate agencies of government. Wm. 
Blanchard Co. v. Beach Concrete Co., Inc. App. Div. 797 
The determination not to renew the contract of a non- 
tenured teacher is a discretionary matter for the local 
board and, where it results from a reduction in force, 
there exists no right of reemployment; as a corollary, 
the power to reduce personnel as authorized in N.J.S.A. 
18A:28-9 cannot be the subject of negotiation or arbitra- 
tion—it is a matter beyond the ambit of PERC. In re 
Englewood Bd. of Education and Englewood Teachers 
Ass’n. App. Div. 861 
Privity goes to liability, not arbitrability, and the fact 
that plaintiff might not be liable to the general con- 
tractor or to the subcontractors for the subcontractors’ 
delay-expense claims does not render such claims non- 
arbitrable under the broad arbitration provisions of the 
master agreement; the arbitrators did not exceed the 
scope of their powers here on either the arbitrability 
issue or the merits in making the award. Ukrainian Nat’l 
Urban Renewal Corp. v. Joseph L. Muscarelle, Inc. App. 
Div. : 1006 
Applying the Brooks standard to this case, the arbitra- 
tors properly applied the applicable principles of law: 
taken together, the provisions of the master agreement 
provide a mechanism that can mitigate injury to the 
subcontractors, which is incorporated by reference in the 
subcontracts; therefore, the arbitrators had the requisite 
authority, and did not employ ‘‘undue means’’ under N.J. 
S.A. 2A:24-8, in making the award. Ukrainian Nat’! Urban 
Renewal Corp. v. Joseph L. Muscarelle, Inc. App. Div. 1006 
The insurer here clearly waived its right to have the 
coverage question decided by the court by permitting 
the claim to be submitted to the arbitrator without ob- 
jection; even apart from the matter of waiver of the 
coverage issue, the arbitrator’s awards are unassailable 
under the ‘‘undue means’’ criteria of N.J.S.A. 2A:248a. 
In re arbitration between Grover and Universal Under- 
writers Ins. Co. App. Div. 1018 
Insofar as the union’s counter-proposals were provided 
to the mediator for transfer to the respondent, they do 
not constitute “information disclosed by a party to a 
mediator in the performance of his mediation functions” 
prohibited from disclosure by N.J.A.C. 19:12-3.4. Newark 
Bd. of Education v. Newark Teachers Union, Local 481, 
AFT, AFL-CIO. App. Div. 1041 
The question of the length of the teachers’ lunch period 
is clearly negotiable, and was, in fact, negotiated in the 
contract here; moreover, questions of contract interpre- 
tation are clearly within the scope of the arbitration 
clause of the contract, and the trial judge erred in con- 
cluding that the grievance complaining of a reduction in 
the originally scheduled lunch hour was not arbitrable. 
Neptune City Bd. of Ed. v. Neptune City Education Ass’n. 
App. Div. . 1194 


ARCHITECTS 

The services contemplated by the agreement here were 
architectural, and plaintiff’s violation of N.J.S.A. 45:3-10 
prevents it from obtaining a recovery for its services. 
Design-4 v. Masen Mountainside Inn, Inc. App. Div. 642 


ARMED FORCES 

The care and treatment rendered by the government 
to a person in military service, or a dependent, results 
in a medical expense “‘incurred’’ under the no-fault law, 
and plaintiffs’ insurance company must pay plaintiffs in 
full the reasonable value of such incurred medical ex- 
penses. Lapidula v. Government Employees Insurance 
Co. App. Div. 353 

Since the insured here was injured while on National 
Guard duty when the jeep in which he was riding col- 
lided with a private vehicle, and he neither paid for the 
treatment provided by the veterans administration facility 
nor became liable for the treatment rendered, he did not 
“incur’’ such medical expenses, and the no-fault carrier 
is not liable for them; exonerating the carrier from lia- 
bility for medical expenses never incurred will have no 
effect whatever on the federal government’s right of sub- 
rogation against the tortfeasor. Sanner v. Gov’t Em- 
ployees Ins. Co. App. Div. 926 


ARSON 

Here, where the insured intended to burn the building 
for profit, the injuries and death were the unfortunate, 
but unintended result of his wanton and reckless disregard 
for the safety of those living in the building; the proofs 
do not establish that he intended to cause them or that he 
knew that they were substantially certain to follow from 
his actions, and public policy does not require the ex- 
clusion of indemnity provided by the policy of insurance. 
Ambassador Ins. Co. v. Montes. App. Div. ...... 424 

The trial court was not in error in failing to charge 
intoxication as a defense, since a violation of N.J.S.A. 
2A:89-1 does not require proof of a specific intent to burn. 
State v. Kinlaw. App. Div. 860 


ASSAULT 

Defendant can not be convicted of both simple assault 
and battery upon a police officer, and atrocious assault 
and battery, based on a single assault on the same officer. 
State v. Moran. Supreme Ct. 354 

The ruling in State v. Moran—that, where there is a 
single attack on a police officer, such attack, if atrocious, 
would be a violation of both N.J.S.A. 2A:90-1 (atrocious 
assault and battery) and N.J.S.A. 2A:90-4 (assault and 
battery upon a police officer) but that such a single at- 


tack could result in a conviction and sentence on only one 
of the charges—is dispositive of the basic issue involved 
here. State v. Richardson. Supreme Ct. 359 


ASSESSMENTS 

Imposition of the special assessment is not a general 
tax that constitutionally requires uniformity—it is a means 
of reimbursing a municipality for a capital expenditure 
that was specially advantageous to certain properties; 
N.J.S.A. 40:56-27 does not call for a comparison of bene- 
fits among property owners, and the costs of the improve- 
ment allocable to each property do not necessarily result 
in the same percentage of increased value of each parcel. 
McNally v. Twp. of Teaneck. Supreme Ct. 997 

Whether the property subject to assessment has been 
benefitted and, if so, the extent thereof, are factual issues, 
and the ultimate test is, of course, the difference between 
the market value of the land before and after the im- 
provement; the cost of the new pavement and curb is evi- 
dence of its value to the abutting property owner, and, 
in the absence of any proof to the contrary, the enhance- 
ment in value presumably would be equated with that 
cost. McNally v. Twp. of Teaneck. Supreme Ct. 997 

Use of the cost-per-foot-frontage formula has been con- 
stitutionally sustained, and has long been embedded in 
New Jersey’s history as an appropriate tool for commis- 
sioners to use; the use here of the cost-per-front-foot 
formula for pavement and curbs by the well-qualified 
commissioners who viewed the improvements and each 
of the properties, and applied their own judgment and 
expertise with due regard to any special circumstances 
affecting any particular parcel, adequately established 
the incremental values. McNally v. Twp. of Teaneck. 
Supreme Ct. 997 


ASSIGNMENT 

The lapse of the effectiveness of plaintiffs’ financing 
statement, while vitiating the perfection, had no effect 
on the viability of the security agreement itself, which 
continued enforceable against the debtor; plaintiffs’ tak- 
ing possession of the collateral before the execution of 
the deed of assignment constituted a perfection of their 
security interest that rendered it superior to the right 
of the assignee, and did not create a voidable preference 
within the intendment of N.J.S.A. 2A:19-3. Rosner v. Plaza 
Hotel Associates, Inc. App. Div. 360 


ATOMIC ENERGY ACT ; 

Because of federal preemption, the court lacks subject- 
matter jurisdiction over all of plaintiff's claims based 
upon tort liability and statutory violations for damages 
to his property allegedly arisng from the governmentally- 
approved operation of defendant’s nuclear-power plant. 


Van Dissel v. Jersey Central Power & Light Co. Law 
Div. 1071 


ATTORNEY GENERAL _ 

While the Attorney General’s formal opinions are often 
a source of great assistance and enlightenment to a court 
of law in construing acts of the legislature, they are not 
binding; moreover, while the opinion of the Attorney 
General that a public body that has posted a schedule of 
regular meetings need not publish an additional agenda 
of such meeting may well be correct, the issue here is 
significantly different. Crifasi v. Oakland. Law Div. 914 

The Attorney General has the statutory power under 
N.J.S.A. 32:1-161 to intervene in an injunction action 
against the Port Authority to enable that action to be 
maintained on behalf of a private litigant, and his re 
sponsibility is satisfied by a continuous, diligent and crit- 
ical review of the progress of the litigaton; while it is not 
incumbent upon the Attorney General to control or ac- 
tively conduct the litigation, he shall be kept informed 
of all developments with the full opportunity to partici- 
pate. Evans-Aristocrat Industries, Inc. v. City of New- 
ark. Supreme Ct. ‘ 1130 


ATTORNEY GENERAL’S FORMAL OPINIONS 
No. 30 - 1976 - Open public meetings, Public Utilities 
Commission, rate changes 31 
No. 1 - 1977 - Public employment, Boards of Education, 
checkoff political contributions 120 
No. 2 - 1977 - Open public meetings, State Executive Com- 
mission on Ethical Standards 208 
No. 3 - 1977 - Local government spending limitatons, 
limitation on counties, computation of limitation, inter- 
pretation of modifications 230 
No. 4 - 1977 - Ophthalmic Dispensers, price advertising 
ban 297 
No. 5 - 1977 - Local government spending limitation, pub- 
lic welfare assistance 479 
No. 6 - 1977 - Public Health Council, regulation of re 
combinant DNA research and experimentation 479 
No. 7 - 1977 - Taxes, Economic Development Authority 
bonds 498 
No. 8 - 1977 - Sentencing, aggregation of minimum-maxi- 
mum _ sentences 530 
No. 9 - 1977 - Primary elections, political party endorse- 
ment 530 
No. 10 - 1977 - County residency, assistant prosecutors, 
county investigators 531 
No. 11 - 1977 - Motor vehicles, suspension 558 
No. 12 - 1977 - Constitutional law, gubernatorial general 
elections fund 558 
No. 13 - 1977 - Motor vehicles, drunk driving, one-year 
revocation 625 
No. 14 - 1977 - Real estate, reciprocal licensure of non- 
residents : 644 
No. 15 - 1977 - Nursing homes, licensure, indigent per- 
sons Peay ! Bee 645 
No. 16 - 1977 - County government, health inspection 741 
No. 17 - 1977 - Public welfare, State income tax 876 
No. 18 - 1977 - Graduated mortgage loans 822 
No. 19 - 1977 - Motor vehicles, revocation, breath chem- 


ical test 843 
No. 20 - 1977 - First Amendment, advertising, profes- 
sions 901 
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ATTORNEYS ; 

Respondent’s failure here to submit an item necessary 
for the court’s determination of his client’s motion tran- 
scended mere negligence; his conduct was grossly short 
of the requirements of minimally acceptable representa- 
tion, and was such as to reflect adversely on his fitness 
to practice law; he is herewith reprimanded. In re James 
Logan, Jr. Supreme Ct. 17 

The investigative and prosecutorial functions of an 
ethics committee should be separated from that of form- 
ulating disciplinary recommendations to the Supreme 
Court; that policy will be formally implemented in a re- 
vision of the disciplinary rules now in progress. In re 
James Logan, Jr. Supreme Ct. 17 

A deputy surrogate who is an attorney should not, 
during his term of office, practice probate law. In re 
Harry J. Diamond and Robert Watkins. Supreme Ct. 22 

The respondent who is a deputy surrogate violated the 
Disciplinary Rule forbidding a lawyer holding public office 
from using that position to obtain an advantage for him- 
self, and both respondents violated the rule forbidding 
a lawyer to divide a fee with another lawyer who is not 
a partner or associate, unless the division is made in 
proportion to services performed and responsibility as- 
sumed; each respondent is severely reprimanded. In re 
Harry J. Diamond and Robert Watkins. Supreme Ct. 22 

Even though respondent’s motivation here may have 
been his desire to help his clients solve their financial 
problems, he had no business involving himself in a situ- 
ation where he began to represent both debtor and credi- 
tor, and even developed personal interests that con- 
flicted with those of his clients; he is accordingly repri- 
manded. In re Joseph M. Levinsohn. Supreme Ct. 22 

Respondent’s performance in seeking to have his cli- 
ents accept less than one-fourth of the jury verdict in 
their favor was both fraudulent and dishonest; his failure 
to maintain a trust account and trust records, and his 
representation of both the passenger and the owner-driver 
are added aggravations; he is suspended from the prac- 
tice of law for one year. In re William R. Morris. Su- 
preme Ct. 65 

Respondent’s failure to account for the trust funds re- 
ceived by him is inexcusable; his failures to appear at 
the county ethics committee hearing and to respond to 
the Court’s order to show cause are a further indication 
of his attitude; his conduct will not be tolerated, and an 
order of disbarment is to be entered. In re Frank Metro. 


Supreme Ct. 89 
A legal malpractice claim comes under the six-year 
statute of limitations. Carney v. Finn. App. Div. 98 


Respondent’s improprieties as a municipal court judge 
(in permitting himself to become part of a ticket-fixing 
attempt) are obvious, but the transaction constituted a 
single aberration and not part of a course of conduct; 
under all the circumstances, he is reprimanded. In re 
Frederick W. Hardt. Supreme Ct. 153 

Universal Athletic Sales Co. v. American Gym, Rec- 
reational & Athletic Equipment Corp., Inc. 3rd Circ. 183 

Respondent’s violations of the Disciplinary Rules in 
respect to the trust account are patent, serious and in- 
excusable; in determining discipline, however, account 
has been taken of the fact that all the occurrences arose 
basically from a single, isolated transaction, and that 
respondent has no prior record of disciplinary infractions, 
and he is suspended for three months. In re John S. 
Power. Supreme Ct. 265 

Respondents’ handling of this real estate matter was 
unprofessional; also, an attorney-public official should 
not represent clients in a matter that must come before 
the body of which he is a member—the conflict is still 
present even though another attorney is retained to proc- 
ess the particular application; in the circumstances, a 
severe reprimand is imposed. In re Robert L. Shear and 
Robert H. Kraus. Supreme Ct. 265 

Initially, it is the attorney’s obligation, when he first 
meets with prospective multiple clients, to advise them 
of possible conflicts and of their constitutional rights; in a 
criminal setting, in particular, the attorney should care- 
fully explore the situation, and it is suggested that, if the 
circumstances are doubtful, he recommend. individual 
counsel. State v. Land. Supreme Ct. 281 

In all cases where an attorney represents more than 
one defendant, the trial court ought to advise the parties 
of their constitutional rights; the defendants may waive 
those rights, but the trial judge must make certain on 
the record that they understandingly and knowingly have 
decided to forego separate counsel. State v. Land. Su- 
preme Ct. 281 

In the absence of waiver, if a potential conflict of in- 
terest exists, prejudice will be presumed, resulting in a 
violation of the New Jersey constitutional provision guar- 
anteeing the assistance of counsel; the conflict of interest 
in one attorney’s representing both husband and wife here 
is obvious, and a remand for a new trial is in order. 
State v. Land. Supreme Ct. 281 

Under the circumstances, respondent — who pleaded 
guilty to failing to file an income tax return for 1969— 
should be suspended from the practice of law for a period 
of one year. In re Harry G. Hyra. Supreme Ct. 287 
” Where, as here, a reasonable basis is shown to exist, 
appearance” alone may be sufficient to present an ethi- 
cal problem even though no actual impropriety exists. 
Higgins v. Advisory Comm. on Professional Ethics of the 
Supreme Ct of N.J. Supreme Ct. 321 

The legality and correctness of the Advisory Commit- 
tee on Professional Ethics’ Opinion No. 291 conclusion 
that a member of a board of chosen freeholders, who 
is an attorney, may not ethically represent a criminal 
defendant indicted for a crime in the county in which the 
freeholder-attorney holds office, is upheld; reference to re- 
strictions and limitations on the practice of law by an 
attorney-freeholder beyond that contained in the inquiry 


is not part of the holding of the opinion. Higgins v. Ad- 
visory Comm. of the Supreme Ct. of N.J. Pree Ct. 321 
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ATTORNEYS, Cont’d 

Under R. 1:19-8,- any proper person in interest, on 
notice, may petition the Supreme Court for review of an 
opinion of the Advisory Committee on Professional Eth- 
ics. Higgins v. Advisory Comm. on Professional Ethics 
of the Supreme Ct. of N.J. Supreme Ct. 321 

Respondent is reprimanded for writing a letter that 
implied that he had influence with a certain public offi- 
cial and intended to use it against the carrier unless the 
client’s claim was promptly paid in full. DR 9-101(c). In 
re John D. Mollozzi. Supreme Ct. 354 


N.J.S.A. 40A:14-155 does not require a municipality to 
pay counsel chosen by a police officer without its prior 
agreement; it must provide competent counse: for his 
defense — its own or outside counsel — or it may approve 
counsel requested by the officer, but the employee does 
not have the absolute right to counsel of his own choosing 
at municipal expense. Twp. of Edison v. Mezzacca. App. 
Div. 377 

Tampering with the fundamental right of suffrage, which 
includes the right to nominate, cannot be condoned, and 
it does not matter that the particular primary election 
was uncontested and that respondent had the ‘‘permis- 
sion” of the persons whose names he signed; were it not 
for his advanced age and his almost 50 years at the bar 
without any prior disciplinry involvement, respondent 
would be dealt with most severely; he is suspended for 
one year. In re Joseph F. Mattice. Supreme Ct. 401 

The court has the jurisdiction and the obligation to dis- 
qualify defendant’s attorney as trial counsel in this matri- 
monial action, where it was learned before the trial 
commenced: that he would be called to testify by the 
adverse party as a witness on behalf of his client. Peraz- 
zelli v. Perazelli. Chan. Div. 414 

Respondent’s conduct in executing and transmitting 
false documents in connection with the closings here, and 
in converting the funds earmarked for the satisfaction of 
the outstanding mortgages to his own use, constitutes an 
egregious violation of the Disciplinary Rules, and he is 
suspended from the practice of law for one year. In re 
Joseph E. Shamy. Supreme Ct. .. 465 

Whether or not a fee is paid, one who assumes to give 
legal advice takes on the role of an attorney, and the 
fact that the advice in this instance was more of a busi- 
ness than of a legal nature does not relieve respondent 
of a duty to adhere to the high ethical standards exacted 
of a lawyer. In re Alphonse Makowski. Supreme Ct. .. 521 

Although respondent’s improper course of practice in 
respect of his trustee account seems clearly to have been 
the product of ignorance rather than design, this will in 
no way suffice to absolve him; the standard of conduct 
demanded of a member of the bar is not a subjective, 
but an objective one, and failure to maintain proper books 
and bank accounts has long been recognized as a most 
serious dereliction, especially where commingling re 
sults; respondent is suspended for six months. In re 
Alphonse Makowski. Supreme Ct. 521 

The charges found here to be established—a) failure to 
make timely payment of obligations due on account of 
the real estate matter, b) failure to maintain adequate 
trustee account records, and c) the improper diversion 
of trustee accounts for the purchase of a personal auto- 
mobile—represent substantial deviations from the code 
of conduct sequired of the bar, and, in light of all at- 

ence circumstances, merit a suspension from the 


practice of law for six months; the disciplinary sanction 
would have been more substantial had there been any 
demonstration of client losses in relation to respondent’s 
activities. In re William E. Rabb. Supreme Ct. ...... 521 

The Supreme Court has the inherent power to initiate 
disciplinary proceedings on its own; also, it reviews the 
actions of county ethics committees and, if it does not 
concur in their conclusions, or harbors a substantial res- 
ervation about them, it may and should exercise its au- 
thority to cause the matter to be presented to it. In re 
Arthur D. Loring and James F. Houston. Supreme Ct. 545 

The attorney-client relationship embodies the concept 
of the client’s trust in his fiduciary, the attorney; in- 
herent in that trust is the duty to advise the client fully, 
frankly, and truthfully of all material and significant in- 
formation, and Loring has violated that duty and that 
trust; he is suspended for six months. In re Arthur D. 
Loring and James F. Houston. Supreme Ct. ... 545 


Houston’s conduct in failing to communicate adequately 
with his clients tends to support and justify many of the 
current negative attitudes by the public at large towards 
the legal profession; he is hereby reprimanded. In re 
Arthur D. Loring and James F. Houston. Supreme Ct. 545 

The manner of valuation of a law practice is not de- 
pendent on its form and hence the same techniques of 
valuation apply whether the practice is a partnership or a 
professional corporation. Grayer v. Grayer. App. Div. 580 

The agreement between the partners of a law practice, 
if any, as to the amount payable to the estate of each 
upon his death in full satisfaction of his interest in the 
practice is presumptively reflective of the actual present 
value of the interest of each in the firm; here, the value 
of respondent’s interest in the professional corporation 
will have to be valuated by a determination of the value 
of his interest in the capital assets plus a determination 
of his share in its accounts receivable, the value of work 
in progress, the appreciation of tangible personalty over 
and above book value, and good will, if any, diminished 
by accounts payable and liabilities. Grayer v. Grayer. 
App Div. 3 580 

Since the issue presented here is a narrow one, it is 
not necessary to address the peculiar problems associ- 
ated with advertising claims relating to the quality of 
legal services; such claims probably are not susceptible 
to precise measurement or verification and, under some 
circumstances, might well be deceptive or misleading to 
the public, or even false. Bates v. State Bar of Arizona. 
U.S. Supreme Ct. Lee VA ae ... 609 

Also not present here are the problems associated with 
in-person solicitation of clients—at the hospital room 
or the accident site, or in any other situation that breeds 
undue influence—by attorneys or their agents or “run- 
ners’’; activity of that kind might well pose dangers of 
over-reaching and misrepresentation not encountered in 
newspaper-announcement advertising. Bates v. State Bar 
of Arizona. U.S. Supreme Ct. PPR. 

The State Bar of Arizona’s criticism of advertising by 
attorneys does not apply with much force to some of the 
basic factual content of advertising: information as to 
the attorney’s name, address and telephone number, of- 
fice hours, and the like; the American Bar Association 
itself has a provision in its current Code of Professional 
Responsibility that would allow the disclosure of such 
information, and more, in the classified section of the 
telephone directory; the heart of this dispute is whether 
lawyers also may constitutionally advertise the prices 
at which certain routine services will be performed. Bates 
v. State Bar of Arizona. U.S. Supreme Ct. .. 609 

The only services performed by attorneys that lend 
themselves to advertising are the routine ones: the un- 
contested divorce, the simple adoption, the uncontested 
personal bankruptcy, the change of name, and the like— 
the very services advertised by appellants. Bates v. State 
Bar of Arizona. U.S. Supreme Ct. 609 

The constitutional issue in this case is only whether 
the State may prevent the publication in a newspaper 
of appellants’ truthful advertisement concerning the avail- 
ability and terms of routine legal services; the flow of 
such information may not be restrained, and the present 
application of the disciplinary rule against appellants is 
violative of the First Amendment. Bates v. State Bar of 
Arizona. U.S. Supreme Ct. 609 

In holding that advertising by attorneys may not be 
subjected to blanket suppression, and that the advertise- 
ment at issue is protected, the Court does not hold that 
advertising by attorneys may not be regulated in any way; 
some of the clearly permissible limitations on advertis- 
ing not foreclosed by the holding are mentioned. Bates 
v. State Bar of Arizona: U.S. Supreme Ct. .... . 609 


The rules clearly impose upon the attorneys for the 
parties to the appeal the absolute duty to make unneces- 
Sary an independent examination of the record by the 
court, and a cavalier instruction to the court that a 
reading of two transcripts ‘clearly indicates’ that the 
judgment was against the weight of the evidence and 
that the trial judge committed error is not a brief. State 
v. Hild. App. Div. wv ». 706 

The burden of the parties to provide the law for the 
court is as great; the absence of any reference to the 
law, as here, suggests a regrettable and reprehensible 
indifference on the part of the brief writer, not only to 
the rules, but to the interest of the client as well. State 
v. Hild. App. Div. ee So ee) 

As though the inadequacies in these respects were not 
enough to merit censure, additionally the municipal court 
transcript has not been provided; the brief is suppressed, 
and costs in the amount of $250 are assessed against ap- 
pellant’s attorney. State v. Hild. App. Div. 706 

Respondent is admonished that he may practice law in 
New Jersey only if he conforms fully to Court Rules 
regulating the practice of law: he must be either domi- 
ciled in New Jersey or maintain his principal office for 
the practice of law here; also, he must maintain in New 
Jersey the bank accounts and records called for by 
R. 1:21-6(a) and (b) which relate to his practice in New 
Jersey. In re Allan Jaffee. Supreme Ct. 725 


The word “domicile” is used in R. 1:21-1(a) in its 
ordinary sense: it means one’s home; here, where re- 
spondent is a registered voter in Pennsylvania, he has a 
Pennsylvania driver’s license and automobile registration, 
and his children go to school in Pennsylvania, there can 
be no question that his domicile is in Pennsylvania. In re 
Allan Jaffee. Supreme Ct. ............... 725 

Conviction of a knowing and wilful failure to file income- 
tax returns may well warrant disbarment; considering 
respondent’s otherwise unblemished record at the bar, 
and his other eleemosynary services throughout the 
years, he should be suspended from the practice of law 
for two years. In re Martin Tuman. Supreme Ct. ...... 803 

An attorney has certain obligations and duties to a 
client once representation is undertaken, and these obli- 
gations do not evaporate because the case becomes more 
complicated, or the work more arduous, or the retainer 
not as profitable as first contemplated or imagined; the 
law firm here should not be relieved at this stage of the 
litigation merely because plaintiff is unable to pay to 
them all of the fees they have demanded. Kriegsman v. 
mrseysman. AND. DIV... occ... es essen sen: .... 876 

Whether the communication be made to the lawyer or 
his agent, the sine qua non of the privilege under Evid. 
R. 26 is that the client has consulted the lawyer in the 
latter’s capacity as an attorney; the testimony of the wel- 
fare board employee in this paternity proceeding (that 
plaintiff had told him that she had had intercourse with 
defendant only once) provides no basis to conclude that 
she was consulting him as an agent of her already-re- 
tained attorney or with the purpose of retaining his prin- 
cipal, an attorney—and any subsequent decision to have 
her file a complaint against the putative father does not 
bring the original interview within the privilege. L.J. v. 
is. App, MV... 2.5. vex . 920 

Lack of familiarity with appellate court procedure !s 
no excuse—R. 2:6-2 is clear and unambiguous in its re- 
quirements—and because the brief here (just one example 
of a problem that has been recurring with ever-increasing 
frequency) is deplorably inadequate, counsel for appel- 
lant is fined $100, to be paid personally and not billed 
to his client; although the modest fine imposed provides 
an inadequate response to the serious violation of rule 
requirements, it is earnestly hoped that it will be viewed 
as evidence of the refusal of the court to tolerate similar 
infractions of the rule, which, in the future, may not be 
disposed of with such financial leniency. Miraph Enter- 
prises, Inc. v. Bd. of Alcoholic Beverage Control for the 
City of Paterson. App. Div. ........ 954 

The responsibility for insuring that only evidential 
material is delivered to the jury does not rest solely with 
the trial judge; the necessary safeguards are to be found 
in the adversary process, in which counsel, as officers 
of the court, play a part, and are expected to meet their 
unmistakable obligations. Fair v. County of Bergen. App. 
J eee - 1015 

Defense counsel’s employment of a former assistant 
prosecutor, who served during the investigation leading 
to his client’s indictment, is grounds for disqualification; 
since the basis of this holding is the possible appearance 
of impropriety, defense counsel would continue to be 
disqualified even if the former prosecutor should leave 
his office. State v. Morelli. App. Div. 1043 

Whether a financial retainer is paid is not conclusive 
of the existence of an attorney-client relationship, and 
the facts here carry a clear suggestion of a sufficiently 
close relationship between defense counsel and the State’s 
key prosecution witness to require defense counsel to step 
aside. State v. Morelli. App. Div. ..... 1048 

The trial judge erred in basing findings of fact on state- 
ments made by defendant’s attorney, which were not ad- 
missible in the absence of a stipulation by plaintiff’s 
attorney. Smith v. Stark. App. Div. ................. 1117 

Respondent has hitherto enjoyed a blameless record at 
the bar, and his misconduct in having his secretary copy 
the signatures of the grantors on the deed and in signing 
an acknowledgment that was an outright misrepresenta- 
tion—which cannot be excused or condoned—was never- 
theless not undertaken in any selfish effort looking to 
personal aggrandizement; what was done was aberrant 
conduct most unlikely to be repeated, and respondent 
is severely reprimanded. In re David V. Conti, Jr. 
Supreme Ct. ” re 

This reversal of the determination of the court below 
should not be understood as approval of defense counsel’s 
conduct of the proceedings; such conduct by an attorney 
as described by the trial judge warrants the imposition of 
sanctions by the court, rather than dismissal of the plead- 
ings. Automatic Washer Service, Inc. v. Brunswick Bur- 
lington, Inc. App. Div. .............. stints 10s eee 

Respondent has been convicted of serious criminal 
conduct, which reflected a lack of integrity in the prac- 
tice of law and a failure to uphold the honor of the pro- 
fession; despite his impressive record as a public official 
and practicing attorney, these transgressions cannot be 
overlooked, and he is suspended from the practice of law 
for three years. In re John J. Lemken. Supreme Ct... 1196 


ATTORNEYS’ FEES 

All that is presented by the record here is a successful 
prosecution of a medical malpractice claim involving 
the expenditure of time, effort and expertise; this is re- 
quired in any medical malpractice action, and the record 
does not demonstrate why the services rendered were 
exceptional and entitled the attorneys to a fee in excess 
of that authorized by R. 1:21-7. Bolle v. Community Me- 
morial Hospital. App. Div. ee = 

R. 4:42-9(a)(i) is concerned only with allowances to 
other parties, not to counsel; the Chancery Division cor- 
rectly held that it lacked jurisdiction in this application 
by the law firm that represented plaintiff-wife in her 
matrimonial action, that a separate suit should be insti- 
tuted in the Law Division to collect the balance of the 
fee, and that resort should be had to normal execution 
procedures as to how the monies due from the client or 
defendant-husband should be paid. Cohen v. Cohen. App. 
Div. 321 








ATTORNEYS’ FEES, Cont’d 


Generally, a contract that permits an aggrieved party 
to recover fixed or “reasonable” attorneys’ fees is enforce- 
able, and the lease provision here is not in contravention 
of any public policy in New Jersey; since it is the court 
that finally determines the amount of the fee, the tenant 
is not disadvantaged by the absence of a stated amount 
in the lease. Center Grove Assoc. v. Hoerr. App. Div. 366 

Unreasonable delay in admitting liability may be given 
consideration in the allocation of the attorney’s fee 
granted as between the employer and petitioner, and the 
levy on the employer of a greater proportion of the at- 
torney’s fee by reason of unjustified delay would further 
the incentive for a prompt response by it to the claim 
for benefits. Gromack v. Johns-Manville Products 
Corp. ... Yee 402 
The $7,000 attorney’s fee award was manifestly exces- 
sive here, where petitioner’s attorney estimates he spent 
about 11 hours on the case; a reasonable fee should not 
have exceeded $5,000; in view of respondent’s unreason- 
able delay in formally recognizing its plain liability to 
pay compensation, the award should be allocated and 
paid as follows: petitioner, $1,000 and respondent, $4,000. 
Gromack v. Johns-Manville Products Corp. App. Div. 402 

It may be that the entire problem of allowance of coun- 
sel fees should be restudied; nevertheless, modification 
of New Jersey’s rigid counsel-fee rules can only come 
about through a revision by the Supreme Court, and not 
by a trial court or a court of intermediate appeal; the 
judgment here for counsel fees and punitive damages con- 
flicts with the policy inherent in R. 4:42-9, and cannot be 
sustained. The Penwag Property Co., Inc. v. Landau. 
App. Div. - 609 

The policy exemplified by R. 4:42-9 is that the court is 
powerless to allow fees for legal services unless a litigant 
can come within one of the exceptions enumerated in 
that rule; the rules do not authorize the allowance of 
fees to representative members of a class per se. Trainor 
v. City of Newark. App. Div. .... 682 


The insurer was forewarned by Harlan v. Fidelity & 
Casualty Co., 139 N.J. Super. 226 (Law Div. 1976), which 
ruled adversely to its position that since plaintiff’s de- 
cedent had been operating a motorcycle at the time of 
his death nothing was due under the policy, and a counsel 
fee will be allowed upon presentation of an affidavit 
of services pursuant to R. 4:42-9(b). Mazza v. Insurance 
Co. of North America. Law Div. 741 

Not every lease provision favorable to the landlord is 
against public policy, and provisions in leases (including 
residential leases) for the payment of reasonable at- 
torney’s fees to an aggrieved party are enforceable; how- 
ever—since the reasonableness of the fee is subject to 
judicial review—where, as here, the landlords deducted 
the fee and costs from the security deposit, they did so 
under the risk that they might be liable for double the 
balance of the security deposit if the court found that the 
deducted amount was excessive. Mury v. Tublitz. App. 


tion, by Walter W. Morrison, President of The Research 
Group, Inc., Charlottesville, Va. ..................... 981 

The State, in seeking to benefit from a Medicaid recipi- 
ent’s judgment against a third-party tortfeasor, must pay 
its pro rata share of counsel fees incurred in obtaining 
that recovery. Hedgebeth v. Medford. Supreme Ct. .. 941 


An attorney’s retaining lien will not attach to property 
of the client that comes into the attorney’s possession for 
a special purpose inconsistent with his claim to a lien, 
and the attorney here received the money in trust; his 
role was little more than that of a depository, and, 
whatever status his claim would have as between attorney 
and client, it is not of such a nature as to be accorded 
priority over the claims of the other creditors. Micheller 
v. Oberfrank. App. Div. 1060 

Where, as here, there has been a third-party tort re- 
covery that releases the employer in whole or in part 
from liability for workers’ compensation, the employer 
can be assessed for its pro rata share of the attorney’s 
fee in such recovery, measured by the benefit accruing to 
it; the benefit to the employer in this case was the dis- 
charge of its statutory obligation to pay the Blue Cross 
and Blue Shield liens filed against it, and the computation 
of the attorney’s fee must be based on the actual amount 
paid (reduced as a result of settlement negotiations) and 
not on the full amount of the liens. Dowd v. N.J. Div. of 
Motor Vehicles. App. Div. 1194 


AUTHORITIES 


The Legislature has placed in the municipalities broad 
power to provide for collection and disposal of ashes, 
refuse, and waste material, and the PUC, which has only 
such jurisdiction as is conferred upon it, does not have 
jurisdiction to compel the Authority here to continue to 
operate the incinerator, nor do the provisions of N.J.S.A. 
48:2-24 apply to the Autharity. Jersey City Incinerator 
Auth. v. Dept. of Utilities. App. Div. 256 

The New Jersey Turnpike Authority is clearly within 
the purview of the Tort Claims Act; therefore, the notice 
provisions are applicable to the attempted suits of both 
plaintiffs (the injured truck driver and his employer), 
and the prohibition against subrogation claims found ‘in 
N.J.S.A. 59:9-2(e) serves to bar the claims of the plain- 
tiff-employer; on the facts of this case, the interests of 
justice compel the allowance of the injured driver’s ap- 
plication to file a late notice of claim as timely brought. 
S.E.W. Friel Co. v. N.J. Turnpike Auth. Supreme Ct. 369 


BAILMENTS 

Here, where the police returned money, which plaintiff 
claimed had been stolen from him, to the alleged robber 
after being informed that the indictments against her 
had been dismissed because of her inability to know right 
from wrong, and did not contact plaintiff before doing 
so although on notice of his adverse claim, the jury’s ver- 


dict in favor of plaintiff, and the inherent finding that de- 
fendants had been negligent, are amply supported by the 
evidence; there was no prejudice in the failure of the 
trial judge to charge specifically on the law of bailments. 
Capezzaro v. Winfrey. App. Div. 1196 


BANKRUPTCY 
In re Robert Louis Walker. 3rd Circ. U.S. Dist. Ct. 
Use of so-called ‘‘select funds’’ by a professional theatre 

group (funds derived from ticket sales and subscribers 

for future productions) in violation of state law would 
not sustain motion for dismissal of a Chapter XI peti- 
tion, nor would act of bankruptcy, allegations of fraud 
or mismanagement by debtor, alleged by Attorney Gen- 
eral—all of which actually enhance the need for Chapter 

XI proceedings. Any state’s statutory scheme for dis- 

solution of a corporation is preempted by bankruptcy 

power under federal constitution. In re Roundabout 

Theatre Co., Inc. U.S. Dist Ct. S.D.N.Y. 756 
The Attorney General, though not strictly a ‘‘party 

in interest,’’ will be allowed to intervene in the federal 

proceeding as an aide to the Court. In re Roundabout 

Theatre Co., Inc. U.S. Dist Ct. S.D.N.Y. 756 
Neither the nature of debtor’s business nor the non- 

profit aspects of its operation preclude it from filing a 

Chapter XI petition. In re Roundabout Theatre Co., Inc. 

U.S. Dist. Ct., S.D.N.Y. 756 


BANKS 


Plaintiff-bank knew, or should have known, that the offer 
of defendant-bank to guarantee the debtor’s account was 
illegal and void; judgment in.favor of plaintiff reduced to 
the amount of the benefit defendant received from the 
illegal transaction. N.J. Bank v. Palladino. App. Div. 202 


Where, as here, the uncompensated guarantor’s obliga- 
tion contemplated a bank loan made in accordance with 
the law, the bank’s violation of the federal margin re- 
quirements of Regulation U and the usury laws of New 
Jersey discharges that obligation, and the pledgor is en- 
titled to a return of his stock. Peoples National Bank of 
New Jersey v. Fowler. Supreme Ct. 375 


Plaintiff’s unsuccessful attempt to preclude payment on 
a check drawn by defendant bank at her request—an 
attempt undertaken on the mistaken conclusion that the 
payee’s endorsement was forged—should not result in the 
bank’s liability for the amount, particularly when the 
proceeds of the check did, in fact, reach the intended 
party. Bruno v. Collective Federal Savings & Loan Ass’n. 
App. Div. MONS ME Hh, eae IRE Ae ; 438 

Unless otherwise agreed, special deposits are ordinarily 
insulated from set-off by a bank against the customer’s 
indebtedness to that bank; here, the bank’s right to 
apply the reserve accounts to the payment of all defend- 
ant’s debts is clearly authorized by the written agree- 
ment between the parties, whether the reserve accounts 
are characterized as special or general deposits. Hudson 
United Bank v. House of Supreme, Inc. Chan. Div. 755 


The broader definition of “invest” in N.J.S.A. 17:12B- 
165(5), which would permit savings and loans associations 
to make installment loans as well as purchase the paper, 
was the definition intended by the Legislature. Suburban 
Savings and Loan Ass’n v. N.J. Comm’r of Banking. 
App. Div. MA ec cis asahe ies seh e 


BAR EXAM 
New Jersey State Bar Examination, July 1976, Essay 
Questions 41 
New Jersey State Bar Examination, February, 1977, 
Essay Questions SERRE ET Sa ee 545 
New Jersey State Bar Examination, July, 1977, Essay 
Questions 821 


BEACHES 

Classifications based upon residency are not inherently 
suspect, and shore communities do not possess lesser 
power to provide for their citizens’ recreational needs; 
since the municipally-owned beach club here cannot 
accommodate all, it seems both reasonable and just that 
preference be accorded those who contributed to its cre- 
ation and continue to contribute to its maintenance. Van 
Ness v. Boro of Deal. App. Div. .... eee 


The dry-sand rectangle is part of and appurtenant to 
the municipally-owned beach club, was never dedicated 
to general public use, does not encroach on public-trust 
lands and is not necessarily for the general public’s ac- 
cess thereto or enjoyment thereof; limiting its use to 
members of the club is not arbitrary, capricious or other- 
wise unconstitutional. Van Ness v. Boro of Deal. App. 
Div. 153 

Defendant’s conviction for using the beach without 
having purchased a beach badge from Margate City, in 
violation of its ordinance—which applies equally to resi- 
dents and non-residents—is affirmed. State v. Mizrahi. 
App. Div. 737 


BIDDING 


Any advertisement for bids should allow a minimum of 
ten days from the release of the specifications and bid 
forms for the preparation and submission of bids. Waste 
Disposal, Inc. v. Boro. of Roselle Park. App. Div. 73 

The Boro’s requirement, in the advertised notice for 
bids, that ‘‘a certified check for 10% of the bid must ac- 
company each bid,” and its failure to provide prospective 
bidders the requisite time to prepare for the bidding 
affected the bidding process adversely, and a reversal 
is mandated. Waste Disposal, Inc. v. Boro of Roselle 
Park. App. Div. 73 

N.J.S.A. 2A:109-1(b) relates to forged documents, not 
to documents containing false or fraudulent statements 
and, since the bids and affidavits were genuine, and not 


1977 Annual Index Page Five 
forgeries, those counts were correctly stricken; if it can, 
the State may obtain an appropriate indictment charging 
violations of N.J.S.A. 2A:1314 (false swearing) or N.J.S.A. 
2A:131-3 (using false oaths) or both. State v. Ralph Ba- 
rone & Sons. App. Div. ait ‘ 224 
The ordinary reader of the specifications here would 
regard them as calling for bids on all the terms specified, 
and awarding the contract to one who failed to submit 
bids on all terms necessarily created an inequality in 
the bidding and an opportunity for favoritism; the Mayor 
and Council are directed to advertise for new bids. L. 
Pucillo & Sons, Inc. v. Mayor and Council of the Borough 
of New Milford. Supreme Ct. seas 5 co sd 6 ap kcal ae 
The attempt by the municipality by way of a condition 
of sale to prohibit a subsequent, perfectly lawful, perfect- 
ly routine minor subdivision runs directly afoul of the 
statutory proscription against conditions of sale that 
impose a higher standard than does the zoning ordinance; 
however, the illegality of the condition should not relieve 
the successful bidder here of the onus of the condition, 
since such relief would produce a windfall for it, and re- © 
sult in a deprecation of the purpose and policy of public- 
bidding requirements; to return the parties as nearly as 
possible to their pre-sale positions, the minor subdivision 
shall be approved and appellant required to re-convey the 
remaining vacant conforming lot to the municipality. 
Goodfellow Construction Co., Inc. v. Planning Board of 
the Borough of Clementon. App. Div. 510 
Where, as here, there is substantial compliance with 
the requirements established by the notice to bidders, 
and it appears that the lowest responsible bidder is pre- 
pared to execute the proffered contract and furnish suf- 
ficient security for its performance, it is in the public 
interest that such bid be accepted and, if necessary, that 
the bidder be given the opportunity to correct any irreg- 
ularity (here, a misapplication of the proper statutory 
formula for the bid bond) that will not change the sub- 
stance of the bid. Marvec All-state, Inc. v. Gray & Fear, 
Inc. App. Div. 630 


Local government agencies have the right to invite 
bids on terms and conditions that do not stifle open, 
competitive bidding; here, the cost of performing the dis- 
cretionary unit items was estimated at approximately 
10% of the total cost of the contracts—since ‘“‘penny” or 
nominal unbalanced bids can be rejected, they may also 
be avoided by the use of minimum bid requirements, 
which in this case did not violate the provisions of the 
Local Public Contracts Law and did not contravene pub- 
lic policy. Boenning v. Brick Twp. Municipal Utilities 
Auth. App. Div. 861 

The contract for the filtration plant here is not exempt 
from the operation of the 1947 General Agreement on 
Tariff’s and Trade, and the Buy American statute (in- 
corporated in the bid specifications) is clearly unconsti- 
tutional under the Supremacy Clause; the bids submitted 
in compliance with the Buy American addendum are 
unlawful, void, and of no effect, and the Water Commis- 
sion is directed to readvertise for proposals for the con- 
tract in accordance with N.J.S.A. 58:5-20. K.S.B. Tech- 
nical Sales Corp. v. North Jersey District Water Supply 
Comm’n. App. Div. 963 


BIFURCATION 


_ While such bifurcation as ordered here (the liability 
issue to be tried in Florida and the damages issue in 
New Jersey), in an appropriate case, seems like a sensible 
idea, there is some doubt whether it would be permis- 
sible; however, the problem need not be resolved here, 
because the bifurcation was uncalled for under the cir- 
cumstances; the test for applying the doctrine of forum 
non conveniens is not the achievement of “minimum ex- 
pense and inconvenience”’—there must be a showing of 
real hardship to defendant, or some other compelling 
reason for depriving plaintiffs of their choice of forum, 
and neither had been demonstrated here. Radigan v. 
Innisbrook Resort and Golf Club. App. Div. 885 





BLOOD 


Whether a product (such as, here, blood for a trans- 
fusion) qualifies as ‘‘unavoidably unsafe’’ is to be deter- 
mined by the nature of the substance, and where the doc- 
trines of strict liability in tort or breach of warranty are 
concerned, the source of the substance is not relevant. 
Moore v. Underwood Memorial Hospital. App. Div. . 431 


BLUE CROSS 

Affirmed for the reasons in the opinions below; hos- 
pital-service corporations open for membership to the 
general public are a sufficiently distinguishable cate 
gory from other health-care plans, and from the general 
public not members of any health plan, such that their 
different treatment in the respect here involved cannot 
be said to be arbitrary or to deny equal protection. Bor- 
land v. Bayonrie Hospital. Supreme Ct. 94 


BOARDS OF ADJUSTMENT 

This action challenging the grant of a variance per- 
mitting the construction of a senior-citizens’ housing proj- 
ect is founded on a misconception of the roles of the 
board of adjustment and the township council; neither 
of the bodies is a court (a board of adjustment may per- 
form quasi-judicial functions, but only in the sphere of 
authority vested in it by N.J.S.A. 40:55-39), and neither 
had the power or authority to determine whether the ap- 
plicant for the variance was estopped in any fashion or for 
any reason from applying for the grant. Springsteel v. 
Town of West Orange. App. Div. 7 

Apart from the procedural aspect, the claim that the 
town is estopped is also without merit; the testimony in 
no way connected the town with any promise or other 
agreement that in equity and good conscience should 
preclude the granting of the variance: moreover, it is 
frivolous to argue that a municipality is obliged to give 
blind allegiance to a condition imposed 12 years earlier. 
Springsteel v. Town of West Orange. App. Div. 722 
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BOARDS OF EDUCATION 
The board of education’s directive to a teacher to sub- 
mit to a psychiatric examination did not constitute a 
violation of his constitutional rights; the board does not 
question the teacher’s right to say or do any of the 
things mentioned in its statement of reasons—it simply 
contends that his actions display evidence of deviation 
from normal mental health which may affect his ability 
to teach, discipline and associate with the students— 
and its determination was a fair and reasonable one, based 
on credible evidence. Gish v. Paramus Bd. of Education. 
App. Div. . 8 
What is due process depends upon what the State or 
governmental body seeks to take from or deprive a per- 
son of receiving, and a requirement that a teacher sub- 
ject himself to a psychiatric examination can hardly be 
classified as a penalty or a sanction. Gish v. Paramus Bd. 
of Education. App. Div. 48 
The school laws cannot be construed so as to confer 
tenure on these part-time positions (guidance counsellors 
in an adult evening high school, three hours per night 
for two evenings per week). Capella v. Bd. of Ed. of 
Camden County Vocational and Technical School. App. 
Div. 95 
Public school teachers may negotiate the subject of 
extracurricular assignments in the master contract, but, 
absent a contractual provision, they may not refuse to 
perform extracurricular assignments; their concerted re- 
fusal to accept such assignments here constitutes an illegal 
strike. Bd. of Ed. of the City of Asbury Park v. Asbury 
Park Education Ass’n. Chan. Div. 100 
The Legislature has not given PERC the power to enjoin 
strikes, but, even if it had, a court of equity would 
retain its inherent power to enjoin illegal public employee 
strikes. Bd. of Ed. of the City of Asbury Park v. Asbury 
Park Education Ass’n. Chan. Div. 100 
Boards of Education are not authorized to deduct a 
political contribution component of union dues from the 
wages of their employees. Attorney General’s Formal 
Opinion No. 1 - 1977. 120 
Where, as here, local boards of education have deter- 
mined to reduce their personnel by the non-renewal of 
the contracts of some non-tenured teachers, neither the 
Public Employment Relations Commission nor its execu- 
tive director is empowered to compel the boards to nego- 
tiate the criteria for selecting the individuals whose con- 
tracts are not to be renewed, or to negotiate for their 
re-employment rights. Union County Regional H.S. Bd. of 
Ed. v. Union County Regional H.S. Teachers Ass’n, Inc. 
App. Div. 163 
There is nothing in the dispute over the meaning of the 
agreement as it pertains to sabbatical leave that involves 
an interpretation of any specific statute in Title 18A, nor 
can the ‘school laws’? be invoked on the theory that 
“budgetary constraints” qualify the terms of the agree- 
ment; sabbatical leave is clearly a term and condition 
of employment, and the court, rather than the Commis- 
sioner of Education, had jurisdiction to interpret and en- 
force these contractual provisions. South Orange-Maple- 
wood Ed. Ass’n v. Bd. of Ed. of the School District of 
So. Orange and Maplewood. App. Div. 312 
The credit for military service granted to teachers by 
N.J.S.A. 18A:29-11 is to be afforded to the teaching staff 
in connection with longevity increments commencing 
the 15th and 18th years of teaching under the collective 
negotiating agreement here; such credit is not applicable 
to the extraordinary longevity increment commencing the 
2ist year of teaching entirely in the township. Wall Twp. 
Education Ass’n v. Wall Twp. Bd. of Fd. App. Div. .. 648 
A unilateral change by an employer in the terms and 
conditions of employment during collective bargaining 
constitutes an unfair labor practice, and both the an- 
nouncement and the implementation of the changes here 
had a chilling effect on the right of collective negotiations 
and amounted to a refusal to negotiate in good faith; the 
restoration of working hours was an appropriate remedy 
within the authority of PERC, but the order to a govern- 
mental entity to pay back pay without consideration in 
services rendered was ultra vires. Galloway Twp. Bd. of 
Ed. v. Galloway Twp. Ass’n of Educational Secretaries. 
App. Div. a oky taps Kae 
There is no dispute as to the reasons for not retaining 
the nontenured teachers—rather, the grievants claim that 
the board of education did not follow the termination 
procedures specified in the collective-bargaining agree- 
ment; these claims are matters properly within the am- 
bit of the grievance procedure established in the agree- 
ment and, both parties being authorized by N.J.S.A. 
34:13A-5.3 to adopt arbitration as a means of resolving 
disputes, it follows that the matters are mandatorily 
arbitrable. Newark Teachers Union, Local 481 v. Newark 
Bd. of Ed. Chan. Div. 740 
Legislation under Title 18A that is inconsistent with the 
Charter Act is superseded by it; that Act gives to the 
county governments established under it broad powers 
to bring within their control numerous autonomous bodies 
that have developed over the years, including the educa- 
tional institutions that are the plaintiffs in this case. Bd. 
of Trustees of Mercer County Community College v. 
Sypek. Law Div. 883 
The one-person, one-vote rule applies to the board of 
education election in this case, and the maximum devi- 
ation here of 50.3% is clearly beyond the 10% deviation 
from the norm designated by the U.S. Supreme Court as 
constituting a de minimis departure from voter equality ; 
the State has not shown a sufficient reason for upholding 
the substantial deviation inherent in this apportionment 
plan, and N.J.S.A. 18A:13-8 is unconstitutional a; applied 
to this regional school district. Franklin Twp. v. North 
Hunterdon Regional H.S. Bd. of Ed. Supreme Ct. 941 
The Commissioner of the State Board of Education cor- 
rectly held that the decision of the local board to assign 
teachers to lunchroom supervision was a matter of educa- 
tional policy, and petitioner has not proven a breach of 


the collectively negotiated agreement. Long Branch Edu- 
cation Ass’n, Inc. v. Long Branch Bd. of Education. App. 
Div. Lee pee ee See 

The 1974 amendments to the Employer-Employee Rela- 
tions Act did not render obsolete the Dunellen trilogy, 
and do not reflect a legislative design to deprive boards 
of education of their exclusive managerial prerogative 
in matters involving predominantly educational policies. 
In re Byram Twp. Bd. of Ed. and Byram Twp. Ed. Ass’n. 
App. Div. : : .... 1036 

For a board of education to relinquish its right and 
duty to supervisory tasks in exceptional cases, despite a 
resulting impingement upon their otherwise duty-free 
lunch period, would be an abdication of its responsibility ; 
the matter was not a subject of mandatory negotiation. 
In re Byram Twp. Bd. of Ed. and Byram Twp. Ed. Ass’n. 
App. Div. : bona SB 

It is beyond comprehenson why negotiating the installa- 
tion of such relatively minor things as a pay telephone 
or a shelf should meet with such determined opposition 
by the board of education—a simple request for the fa- 
cility should have sufficed; in any event, they were clear- 
ly subjects for mandatory negotiation. In re Byram Twp. 
Bd. of Ed. and Byram Twp. Ed. Ass’n. App. Div. . 1036 

If the subject matter otherwise intimately and directly 
affects the work and welfare of the teachers, and will not 
significantly interfere with management’s educational re- 
sponsibilities, the board of education should be required 
to negotiate it without any concern over whether doing 
so might hypothetically embolden the teachers to attempt 
to encroach at some future time into non-negotiable areas. 
In re Byram Twp. Bd. of Ed. and Byram Twp. Ed. Ass’n. 
App. Div. spac te 1036 

Unquestionably, sick leave, or other leaves of absence, 
are matters that directly and intimately affect the terms 
and conditions of employment, and, as such, would ord- 
inarily be a subject of mandatory negotiation between a 
public employer and the duly authorized representative 
of its employees; however, the general provisions of the 
Employer-Employee Relations Act relative to negotiating 
on matters affecting terms and conditions of employment 
should yield to specific sections of the Education Law 
dealing with the subject, and, by granting its employees 
extended total-disability-leave benefits as a matter of 
right in the negotiated contract, the board of education 
here surrendered its statutory obligation to deal with 
each case on an individual basis; the arbitration sought 
by the Association is permanently restrained. Piscataway 
Bd. of Education v. Piscataway Maintenance & Custodial 
Ass’n. App. Div. 1070 


BREATH CHEMICAL TEST 

For a breath refusal which occurs prior to the effective 
date of the amendatory act, the Director may impose the 
revocation period set forth in either the law in effect at 
the time of the breath refusal or in the amendatory act. 
Attorney General’s Opinion No. 19 843 


BRIBERY 

State v. Savoie means at most only that the offense 
under N.J.S.A. 2A:105-1 does not occur if the official 
receives something for his restraint from official duties, 
and such was not the case here; defendant police chief 
was offered and received money for doing something 
(about a pending drunk-driving case) in the course of 
his duties, albeit that what was proposed he do was some- 
thing honorable men would not applaud. State v. Dolton. 
App. Div. 253 
_ The trial court acted properly here in applying the ma- 
jority rule that permits the introduction of evidence of 
sudden acquisition or improvement in financial condition 
by an accused in prosecutions for crimes that naturally 
and ordinarily result in the acquisition of money (even 
though the source of the money has not been traced by 
the prosecution), when there is other evidence of de- 
fendant’s guilt. State v. Smollok. App. Div. 552 


BRIDGES 

It is clear that the railroad company has had neither 
railway tracks nor a right-of-way under the bridge here 
for more than 30 years, and it was not obligated to the 
boroughs to repair it under N.J.S.A. 48:12-52 or -49; no 
opinion is expressed on whether such repairs could be 
compelled by statute or rule in a proceeding before an 
appropriate administrative agency. Boro of Roselle v. 
Lehigh Valley R.R. App. Div. ....................... 163 


BROKERS 

Because the insurance broker’s competence falls below 
the standard set by the law, its characterization as neg- 
ligence is appropriate without recourse to any concep- 
tualized standard of professional competence constructed 
by plaintiffs in this case; affirmed substantially for the 
reasons set forth by the Appellate Division. Bates v. 
Gambino. Supreme Ct. Meee aes 5, OO8 

Neither the insurer nor its agent has a legal duty to 
give notice of the expiration of a policy, and if defendant 
was simply an agent for the insurance company, summary 
judgment in its favor is appropriate; if, on the other 
hand, there is an issue of fact in this regard, then the 
matter must be submitted on plenary hearing to the trier 
of fact, not only for a determination of this issue, but 
—in the event of a determination that defendant was a 
broker whose services were engaged by plaintifis—for a 
determination of the further issue of whether it exercised 
the requisite care in the execution of that commission. 
Citta v. Camden Fire Ins. Assoc. Inc. App. Div. .... 1035 

N.J.S.A. 17:22-6.2a imposes a duty upon the broker to 
collect and remit premiums due on the policy; it does not 
give the broker the right to collect and remit premiums 
on a policy cancelled because of fault of the insured, nor 
authority to reinstate cancelled policies or extend the 
time available to an insured to pay the policy premium. 
Weathers v. Hartford Ins. Group. App. Div. . 1195 


The purpose of N.J.S.A. 17:22-6.2a is not to extend li- 
ability on the part of an insurance company to a plaintiff 
where the policy has been effectively cancelled before 
the insured tenders the required payment thereon. 
Weathers v. Hartford Ins. Group. App. Div. 


. 1195 


BURDENS 
Ambiguities in insurance contracts or application forms 
are to be resolved against the insurer, and the ambi- 
guity here (in requesting the names of “‘the only drivers’ 
of the vehicle) is evident; defendant insurer failed to 
establish by a fair preponderance of the evidence that 
the driver who operated the vehicle on the occasion when 
the accident occurred was a regular driver of the car in 
question, and the insured is entitled to a judgment on the 
liability issue. Remsden v. Dependable Ins. Co. Supreme 
ROS Oe nc rate sa cee eho ek ae ee 41 
Statute requiring state registrar to seal birth certifi- 
cates of adopted children does not unconstitutionally 
abridge their rights, and, in requests for disclosure of 
birth records when the adoptee has not yet reached the 
age of majority, the procedure shall remain as it is 
now, and the party seeking access shall have to sustain 
the heavy burden of showing good cause why the seal 
should be broken; however, in the case of adult adoptees, 
the burden of proof should shift to the State; requests 
like those of plaintiffs as adult adoptees will be referred 
for investigation and recommendation to the court. Mills 
v. Atlantic City Dept. of Vital Statistics. Chan. Div. 465 
A landlord has a duty to mitigate damages where he 
seeks to recover rents due from a defaulting tenant, and 
the burden of proving that reasonable diligence was used 
to re-let the premises shall be upon the landlord; to the 
extent that it is inconsistent with this decision, Joyce v. 
Bauman is overruled. Sommer v. Kridel and Riverview 
Realty Co. v. Perosio. Supreme Ct. ................. 609 
The defendant has the burden of persuasion on the issue 
of duress, and he must establish the defense by a pre- 
ponderance of the evidence in order to win an acquittal. 
State v. Toscano. Supreme Ct. ..................... 609 
Where the presence of defendant at the scene of the 
crime is essential to show its commission by him, the 
burden of proving that presence is upon the State. State 
v. Volpone. App. Div. ............... 


BURNING 


Consent is not an element of the act proscribed by 
N.J.S.A. 2A:89-2, with which defendant was charged— 
burning a building other than a dwelling house—and much 
more is involved in aiding and abetting than the unde- 
fined term “consent”; here, where the trial judge put to 
the jury not only the issue of whether defendant’s alleged 
participation in the crime was as an aider and abettor, 
but also whether he violated N.J.S.A. 2A:89-2 because he 
burned “or consented” to the burning of the barn, the 
judgment of conviction is reversed and a new trial 
granted. State v. Newell. App. Div. ................ 1097 


BUSINESS PERSONAL PROPERTY TAXES 

Copper rollers of the physical character here involved, 
that form a large and integral part of the operating 
printing machine—rollers whose useful life may extend 
up to 20 years and are treated by the taxpayers as de- 
preciable capital items—may not be deemed to be within 
the exemption granted to ‘‘supplies and materials con- 
sumed in production” in the Business Personal Property 
Tax Act merely because, after continued use for many 
years, they will have no further practical utility. Allied 
— Printers Corp. v. Director, Div. of Taxation. App. 

iv. ; See :% 143 


“BUY AMERICAN” STATUTES 

This contract is within the ‘“‘Buy American’ provision 
of N.J.S.A. 52:32-2, and the Buy American notice in the 
Commission’s addendum was compelled by N.J.S.A. 
52:33-2; since the pumps constitute a part of the filtra- 
tion plant and are to be used in the production and supply 
of drinking water, they will be used “in the production of 
goods for sale” within the language of the General Agree- 
ment on Tariffs and Trade exception, and, consequently, 
the “‘Buy American” statute conflicts with GATT and the 
Supremacy Clause and is unconstitutional. K.S.B. Tech- 


nical Sales Corp. v. North Jersey District Water Supply 
Comm’n. Chan. Div. 860 


The contract for the filtration plant here is not exempt 
from the operation of the 1947 General Agreement on 
Tariff’s and Trade, and the Buy American statute (in- 
corporated in the bid specifications) is clearly unconsti- 
tutional under the Supremacy Clause; the bids submitted 
in compliance with the Buy American addendum are un- 
lawful, void, and of no effect, and the Water Commission. 
is directed to readvertise for proposals for the contract 
in accordance with N.J.S.A. 58:5-20. K.S.B. Technical 
Sales Corp. v. North Jersey District Water Supply 
Comm’n. App. Div. 963 


CARRIERS 

The question of whether the manner of loading the 
rotor in this instance was such that, by ordinary obser- 
vation, it was apparent to the carrier that the rotor could 
not be safely carried, is one for the jury; summary judg- 
ment denied. W. J. Casey Trucking & Rigging Co., Inc. 
v. General Electric Co. Law Div. .................... 982 


CEMETERIES i 
Chancery has the inherent power to protect plaintiff 
(defendant’s first wife, to whom he owes support monies) 
without doing violence to the statute that prohibits execu- 
tion on cemetery lots; title to seven shall be vested in 
her, and the value of his interest thereof shall be credited 
against the support judgment. Woliner v. Woliner. Chan. 
Div. é nie GRAD ed eee eG Js 
CHARITABLE IMMUNITY : ' 
Pennsylvania has given claimants the right to sue 
such non-profit corporations as defendant university, 
and it would seem inappropriate for sister states to deny 
that public policy under circumstances such as these; 
since Pennsylvania has the most significant contacts 
with this case, and has the paramount governmental in- 
terest, the law of Pennsylvania should apply. Wuerffel 
v. Westinghouse Corp. Law Div. .. panes esi OOD 








CHARTER ACT , 
Legislation under Title 18A that is inconsistent with 
the Charter Act is superseded by it; that Act gives to 
the county governments established under it broad pow- 
ers to bring within their control numerous autonomous 
bodies that have developed over the years, including the 
educational institutions that are the plaintiffs in this 
case. Bd. of Trustees of Mercer County Community Col- 
lege v. Sypek. Law Div. .......... A Oe 


CHARTER COMMISSIONS 

Faulkner Act charter commissions are such as to ex- 
clude them from the operation of the Open Public Meet- 
ings Act; such commissions neither (1) perform a public 
function that affects the rights, duties, obligations, priv- 
ileges, benefits or other legal relations of any person with- 
in the meaning and intent of the Act, nor (2) are author- 
ized to spend public funds. Polillo v. Grossman. App. 
Div. ; 561 


CHECKOFF OF POLITICAL CONTRIBUTIONS 

Boards of Education are not authorized to deduct a 
political contribution component of union dues from the 
wages of their employees. Attorney General’s Formal 
Opinion No. 1 - 1977 ; 120 


CHILD ABUSE 

There was no error in the trial judge’s refusal to grant 
judgments of acquittal or judgments n.o.v. here, where 
it was appropriate for the jury to consider whether, un- 
der the circumstantial evidence adduced, either one or 
both parents were guilty of cruelty or neglect, as defined 
in N.J.S.A. 9:6-1, and whether the evidence was suf- 
ficient to determine that either one or both inflicted the 
injuries upon the child, or, if only one was responsible, 
that the other either permitted it without sufficient 
effort to prevent the assault or failed ‘‘to do or permit to 
be done any act necessary for the child’s physical. . . 
well-being,’ which could even include failure to have 
sought medical care sooner. State v. Muniz. App. Div. 927 

The child-cruelty statute imposes strict liability on a 
parent under the facts of this case, where the State has 
shown an intentional, non-accidental act that resulted in 
pain and suffering to a child. State v. Hoffard. Law 
Div. 1058 


CIVIL COMMITMENT 

The mother of the juvenile here, who was the subject 
of involuntary civil commitment proceedings, has not 
sustained the formidable burden imposed by R. 4:74 upon 
any person, other than assigned counsel, guardian ad 
litem, and county adjuster, who attempts to breach the 
safeguard of confidentiality attendant on such proceed- 
ings. In re J.C.G. Law Div. me 24 


When the parent assumes an adversarial role, she may 
not waive the right to confidentiality of hospital records 
pertaining to the treatment of her child who has been 
the subject of involuntary civil commitment proceedings, 
and the petitioner here has failed to persuade that the 
disclosure sought is to be used directly or indirectly for 
the benefit of the patient. In re J.C.G. Law Div. ..... 24 

The sole prerequisite in N.J.S.A. 30:4-80.8 for expung- 
ing records of commitment is that petitioner be dis- 
charged as recovered, and it was not the Legislature’s 
intent to deny the application of the statute when debts 
are due and owing to the county; the expungement does 
not eliminate any debt legally owing to the county or 
state, and these proceedings can be bifurcated to allow 
for a hearing on expungement and a hearing on liability, 
each independent of the other. In re application of H. 
Juv. and Dom. Rel. Ct. ; 962 

The orders of commitment here, in that they included 
an order to pay and a provision fixing liability, were 
entered in such form for the convenience of the court 
only; a problem inherent in this type of order can best 
be remedied by requiring the county or state to keep 
cost of care and maintenance separate from commit- 
ment orders. In re application of H. Juv. and Dom. 
Rel. Ct. 962 


CIVIL PROCEDURE 

It might have been better practice here if, instead of 
moving for judgment n.o.v., plaintiff had moved to va- 
cate the judgment and to enter a judgment molded on 
the thesis that the jury intended to find for plaintiff. 
Menza v. Diamond Jim’s, Inc. App. Div. 22 


The jury’s finding here that defendant was negligent, 
but that this negligence was not the proximate cause of 
plaintiff’s injuries, appears to be so inconsistent with 
the evidence as to bespeak confusion or mistake on the 
part of the jury, and plaintiff is entitled to a new trial. 
Menza v. Diamond Jim’s, Inc. App. Div. .. “fie OR he eae 

It does not really matter here whether relief should 
have been sought in an action for mandamus in lieu of 
prerogative writs in the Law Division rather than a man- 
datory injunction in the Chancery Division. Rolleri v. 
Lordi. App. Div. 305 

Although the affidavits supporting appellant’s motion 
to reopen the judgment use the terms ‘‘deception,” 
“fraud” and “concealment,” the substance of her appli- 
cation may well have been cognizable on broader grounds; 
remanded for the trial court to determine (1) whether her 
motion was made within a reasonable time under the 
circumstances and, if so, (2) whether she can establish 
a ground for relief under R. 4:50-1(f). Palko v. Palko. 
Supreme Ct. Bee mi 505 

Since respondent died after the final judgment was 
entered and before appellant’s motion to reopen was 
filed, his estate, through the executor of his last will and 
testament, should be substituted as party defendant in 
these proceedings. Palko v. Palko. Supreme Ct. ...... 505 

There is no doubt at all of the right of a trial judge 
to impose sanctions, including dismissal of the action, 
for violations of the rules or failures to obey the orders 
of the court, and the propriety of the trial judge’s exer- 
cise of discretion here on the record before him is 
affirmed; however, the interests of justice require that 


plaintiff have an opportunity to justify counsel’s failure 
to appear and file a brief as required. Kohn’s Bakery, 
Inc. v. Terracciano. App. Div. ........ Re eer 543 

No rule permits the wholly improper procedure here, 
where plaintiff’s attorney made no motion to correct or 
supplement the sparse record below, but most incorrectly 
included in his appendix a “‘certification of counsel’’ of 
the statement of facts, and disapproval is expressed as 
forcefully as possible. Kohn’s Bakery, Inc. v. Terracciano. 
App. Div. 543 

The trial court also erred here in finding that there was 
no indication of any bad faith in this case; it should have 
required a plenary hearing before it determined whether 
the factors, including bad faith, required to be proven 
in a case of this kind had been established. Estate of 
Penn v. Amalgamated General Agencies. App. Div. . 566 

In granting defendant’s motion for judgment n.o.v., the 
trial judge went beyond his ‘‘mechanical function’’ of 
merely determining the existence of evidence which, 
viewed most favorably to the parties opposing the motion, 
could sustain a judgment in their favor; it was clearly 
for the jury to determine whether, if there was failure 
to exercise reasonable care, the omission constituted neg- 
ligence chargeable to the railroad, and it was error for 
the trial judge to conclude that the railroad’s negligence, 
if any, in not having a fully operable lock on the switch 
was not a proximate cause of the derailment and damage 
as a matter of law. Mack Trucks Inc. v. Reading Co., 
Inc. App. Div. 599 

R. 4:40-2(h) should not be construed as permitting a 
perfunctory disposition of a new trial motion; ruling 
on such a motion obligates the trial judge to evaluate 
the evidence in the same manner as though there were 
no motion for judgment, and it should be granted only if 
it clearly appears that there was a miscarriage of justice. 
Mack Trucks, Inc. v. Reading Co., Inc. App. Div. 599 
_ Pretrial conference proceedings should not be taken 
lightly, and counsel’s cavalier treatment of a pretrial 
conference memorandum and of the conference may 
adversely affect the client’s cause of action or defense; 
there was no error here in the trial court’s ruling with 
respect to the pretrial order. Rothman Realty Corp. v. 
Bereck. Supreme Ct. 657 

The pretrial judge did not err in denying appellant’s 
demand for a jury trial, made at the pretrial conference, 
since the amendments to the answer permitted at the 
pretrial conference did not change in any substantial 
way the nature of the case; moreover, the amendments 
involved questions of law which appellant was not en- 
titled to have decided by a jury. Jon Harvey Personnel 
of Nassau, Inc. v. Casio, Inc. App. Div. 737 

Authority exists under R. 4:50-1 for reopening the judg- 
ment in this case, since the interests at stake and the 
truly extraordinary nature of the circumstances presented 
(involving a corrupt and illegal agreement) warrant relief 
under subsection (f); the importance of preventing a 
fraud upon the public certainly must serve to distinguish 
this case from others that might arise involving newly 
discovered evidence under subsection (b). Manning En- 
nn Inc. v. Hudson County Park Comm’n. Supreme 

; 749 

While the compulsion of the entire-controversy doctrine 
requires a significantly broader scope of compulsory 
claim-joinder than is prescribed by the limited manda- 
tory-counterclaim rule, the task of circumscribing the 
outer limits of a given controversy for the purpose of 
applying the doctrine is difficult; if omitting a component 
from an action and reserving it for litigation another day 
means that the litigants in the action as framed will, 
after final judgment therein is entered, be likely to have 
to engage in additional litigation in order to conclusively 
dispose of their rights and liabilities that derive from a 
single transaction (or related series of transactions), then 
the omitted component must be regarded as constituting 
an element of the minimum mandatory unit of litigation; 
the dismissed claims are, inescapably, part of the entire 
controversy here. Wm. Blanchard Co. v. Beach Concrete 
Co., Inc. App. Div. 797 

Appellant’s previously withheld claims are subject here, 
not only to the entire-controversy doctrine, but also to 
the mandatory-counterclaim rule (which must be con- 
strued consistently with the precepts of the entire-con- 
troversy doctrine); an asserted right to contribution, as 
well as an asserted right to indemnification, will obviously 
support a separate and independent complaint demand- 
ing monetary relief, and, hence, both are affirmative 
claims requiring a set-off by way of mandatory counter- 
claim. Wm. Blanchard Co. v. Beach Concrete Co., Inc. 
App. Div. 797 

While the alternative of consolidated arbitration (as in 
Polshek v. Bergen County Iron Works) alleviates many 
of the disastrous procedural consequences of the Chan- 
cery Division’s approach in Wm. C. Blanchard Co. v. 
Beach Concrete Co., nevertheless, it is not the whole 
answer; in complex, multi-party, multi-issue litigation, 
the problem lies in a confrontation between the primary 
right of some of the litigants to arbitrate and the primary 
right of others to litigate, and this problem requires 
prompt attention by appropriate agencies of government. 
Wm. Blanchard Co. v. Beach Concrete Co., Inc. App. 
Div. ; ace Cae 

The scope of the agreement to waive arbitration has to 
be construed in terms of the principles of mandatory 
joinder of claims; here, the waiver was express—it may 
well be that the same scope of waiver must be implied 
when any party to an action who has a right of arbitra- 
tion makes any interrelated or interdependent affirm- 
ative claim therein against any other party, or it may 
be that the solution, in view of the terms of the Arbitra- 
tion Act, must come from the Legislature. Wm. Blanchard 
Co. v. Beach Concrete Co., Inc. App. Div. 797 

The very essence of R. 4:50-1(f) is its capacity for re- 
lief in exceptional situations, and the summary manner 
in which the trial judge disposed of the matter here 
overlooked the fact that the averments in the affidavits, 
if true, created a genuine and substantial issue that 
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might well have warranted the intervention of the court; 
the issue raised was whether there was an undue con- 
cealment by decedent of a material fact, to the preju- 
dice of his wife, that decedent was bound to disclose, 
and, if so, whether this constituted equitable fraud in 
connection with the negotiated property settlement suffi- 
cient to entitle appellant to relief, and the resolution 
of that issue required a plenary hearing. Palko v. Palko. 
App. Div. 811 

There having been no pretrial order here, no amend- 
ments to the pleadings, which sounded in negligence, 
were necessary; nevertheless, plaintiffs’ new theory to 
explain the explosion of the soda cannister was totally 
at variance with their discovery disclosures and the evi- 
dence thereto presented, and there was no abuse of 
discretion on the part of the trial judge in ruling the prof- 
fered evidence inadmissible and, further, in refusing to 
grant an adjournment or a mistrial. Lynch v. Galler 
Seven-Up Pre-Mix Corp. Supreme Ct. 821 


A trial judge lacks power in a civil case to reserve 
decision on a motion to dismiss prior to the close of all 
the evidence, since no such authority is found in the rules; 
rather, a trial court must dispose of such an application 
when made, and if it is not granted, it must be deemed 
to have been denied. Castro v. Helmsley Spear, Inc. 
App. Div. 874 


The practice here disapproved of has been widely fol- 
lowed at the trial level, and the ruling in this case— 
disapproving of a trial court’s reservation of a motion to 
dismiss at the close of a plaintiff's proof, and holding 
that such reservation shall hereinafter be regarded as 
denial—shal have operation for the future only; here, the 
court’s action shall be treated as if the motion had been 
timely disposed of when made, and, in that context, the 
motion was correctly granted and the jury verdict prop- 
erly set aside. Castro v. Helmsley Spear, Inc. App. 
Div. 874 


Defendant’s failure in this malpractice action to reveal 
the X-ray to plaintiff prior to trial, his surprise pro- 
duction of it after the completion of plaintiff's case, and 
the confused situation that developed, warranted the find- 
ing that plaintiff’s case was seriously prejudiced; defer- 
ence to the trial court’s conclusion is especially appropri- 
ate where, as here, the trial judge grants a new trial 
because of his own error. Sacawa v. Polikoff. App. Div. 882 


The privilege against self-incrimination is not infringed, 
nor is too high a price exacted for its exercise when a 
criminal defendant is put to the difficult choice of whether 
to assert the privilege in a related civil case; where, as 
here, defendant may or may not avail himself of the 
privilege, and may seek the shelter of a protective order 
under R. 4:10-3, there exists no absolute constitutional 
right that the civil action must be suspended to await 
the outcome of the related criminal case, nor does a 
balancing of the equities justify such an order. Shaw v. 
Riverdell Hospital and Biggs v. Jascalevich. Law Div. 925 


The basis of the grievance here is action taken by a 
state administrative agency: a tax assessment alleged 
to be procedurally defective; the declaratory-judgment 
action technique was neither available nor apposite, and 
the Chancery Division judge should have transferred the 
action to the Appellate Division as a review in lieu of 
prerogative writs pursuant to R. 1:13-4. Equitable Life 
Mortgage and Realty Investors v. N.J. Div. of Taxation. 
App. Div. 947 


The resolution of the question of whether the mandate 
of the Corporation Income Tax Act extends, without room 
for reasonable debate, to interest on mortgage loans 
secured by New Jersey real estate where the debtors 
either reside in or do business in New Jersey, is too tech- 
nical and important an endeavor to be undertaken without 
a full record; the matter is remanded to the Division of 
Tax Appeals. Equitable Life Mortgage and Realty In- 
vestors v. N.J. Div. of Taxation. App. Div. 947 


It is true that the board of education’s denial of agency 
here was late, but it was an abuse of discretion not to 
accept it pursuant to R. 4:22-2, and the entry of the 
partial summary judgment establishing the student who 
was driving the car in which plaintiff was injured as 
“agent” of the board was erroneous. Gilborges v. Wal- 
lace. App. Div. 1125 


The date upon which the motion to vacate was return- 
able is of no significance—the critical date is the date of 
filing the motion with the court; the motion here was 
clearly ‘‘made’’ within the 30-day period permitted by 
R. 4:23-5, and reinstatement of the answer and counter- 
claim should have been permitted. Automatic Washer 
Service, Inc. v. Brunswick Burlington, Inc. App. Div. 1171 





CIVIL RIGHTS 
Equal Employment Opportunity Comm’n v. North Hills 
Passavant Hospital. 3rd Circ. 110 


Hollenbaugh v. Carnegie Free Library. 3rd Circ. 183 

The impact of N.J.S.A. 18A:36-20 was merely to con- 
firm the concurrent jurisdiction of the Commissioner of 
Education over acts of discrimination committed by 
school districts without any obligation or diminution of 
the continuing jurisdiction of the Division on Civil Rights; 
the complainants here, having opted to commence this 
proceeding charging sex discrimination in schools in the 
Division, are entitled to continue there. Hinfrey v. Mata- 
wan Regional Bd. of Education. App. Div. 430 


CIVIL SERVICE 

Failing to promptly report a serious crime is a grave 
offense, which may itself constitute an indictable crime, 
and the Civil Service Commission erred in reducing de- 
fendant’s penalty of removal from employment as a 
sheriff’s officer. Bergen County Bd. of Chosen Freeholders 
v. Miller. App. Div. i 79 
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CIVIL SERVICE, Cont’d ; 
The exercise of the power to appoint county detectives 
and sergeants of county detectives, vested by statute in 
the county prosecutor, is not subject to approval by 
either the board of freeholders or the Department of 
Civil Service; it is necessary here, whére there is a dis- 
pute over whether that power has been exercised, to 
ascertain the intent of the appointing authority. Thomas 
v. McGrath. App. Div. 96 
Although plaintiff is not entitled to reinstatement in 
his unclassified position, he will be afforded a post-termi- 
nation evidentiary hearing for the limited purpose of 
establishing the circumstances of his removal and their 
relevance to the application of the Civil Service Rule 
that provides for restricted access to positions in the 
classified civil service with respect to prospective em- 
ployees who previously have been removed from public 
service. Campbell v. Atlantic County Bd. of Freeholders. 
Law Div. 100 


The chief examiner and secretary are authorized by 
rule to correct clerical errors during the life of an em- 
ployment list, and it is for the Civil Service Commission 
itself to determine whether the correction shall affect any 
prior appointment. Gibson v. State of New Jersey. App. 
Div. 115 

The Civil Service Law established preference for vet- 
erans over nonveterans for initial appointment to public 
service; however, nothing in the statutes expresses an 
intention to give preference to veterans on ‘‘re-promotion”’ 
to a higher position from which they were demoted for 
economy reasons. Scarillo v. Dept. of Civil Service. 
App. Div. 267 

Defendant is a civil service municipality, and whether 
the layoffs and demotions in its fire and police depart- 
ments were actually necessary for reasons of economy 
is an issue that should be decided by the Civil Service 
Commission; it involves a plain statutory managerial and 
non-negotiable authority of the municipality, not subject 
to the jurisdiction of the Public Employment Relations 
Commission. Patrolmen’s Benevolent Ass’n, Elizabeth 
Local No. 4 v. City of Elizabeth. App. Div. 270 

Despite the identity of duties among county detectives 
and investigators, it is clear that the Legislature intended 
to vest in the prosecutor a great deal of latitude and 
discretion in the selection of his investigative staff, with 
the tenured position of county detective balanced by in- 
vestigators serving at his pleasure; at least within the 
statutory maximum in each category, the prosecutor has 
complete discretion to determine whether to appoint de- 
tectives or investigators, and in what numbers, and he 
may go beyond the budget appropriations with the ap- 
proval of the Assignment Judge. Rolleri v. Lordi. App. 
Div. 305 

Petitioner’s four-month leave from his civil service 
position for initial active training in the military reserves 
was improperly deducted from the calculation of his 
seniority. In re Fidek. App. Div. 313 

The maximum life of the eligible list here was three 
years, and any appointment as police officer from that 
list made after it expired is invalid. Saletta v. Civil 
Service Comm’n. App. Div. 566 

A statute awarding benefits on the basis of veterans’ 
status does not involve a suspect class; the veterans’ 
preference statutes of this state are neither arbitrary, 
Capricious nor unreasonable, and they bear a rational 
relationship to the legitimate objective of providing a 
preference for veterans; they do not discriminate against 
women and do not constitute deprivation of equal protec- 
tion of the law. Ballou v. State of N.J. App. Div. 585 

Since the expiration of a list is mandatory after a 
three-year period, pursuant to N.J.S.A. 11:22-32, N.J.S.A. 
11:9:10 may not be interpreted as authorizing the Civil 
Service Commission to extend the life of promotional 
lists beyond the three-year maximum. In re application 
for an extension of Newark Police Sergeant and Lieu- 
tenant List to the Dept. of Civil Service. App. Div. .. 683 

Once the eligible list here was promulgated by the De- 
partment of Civil Service, the Board was obligated to 
make appointments to the position in accordance with 
Civil Service Law and the contract it had negotiated with 
its employees under the Public Employment Relations 
Act; nothing in either statutory scheme sanctioned the 
Board’s unilateral abrogation of the agreement. Local 
866, Int’l] Brotherhood of Teamsters v. Lodi Bd. of Fd. 
Chan. Div. es 

The preference in N.J.S.A. 40A:14129 to those who en- 
joy seniority in service is but an additional factor to be 
considered; the police chief here found another to be 
better qualified for promotion, and the status of seniority 
in itself cannot serve as a legal basis for a finding of 
arbitrariness, which is the proper standard of review. 


Gaskill v. Mayor and Comm’rs of the Borough of Avaion. 
App. Div ; eee 767 
The Civil Service Commission is without authority to ex- 


tend the eligibility list beyond three years; N.J.5.A 
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her from the job; however, since the relief plaintiff seeks 
would result in the ouster of a duly qualified and totally 
innocent holder of the position, it is reluctantly denied. 
Omrod v. N.J. Dept. of Civil Service. App. Div. 948 


The extent of the power of a local-service employer to 
effect out-of-class temporary transfers is dependent on 
rule authorization; the rules of the Civil Service Commis- 
sion do not authorize any out-of-class temporary transfer; 
therefore, the county had no power to effect the transfer 
here. In re Lembo. App. Div. nae 962 


Courts are generally reluctant to apply estoppel theories 
against governmental agencies, and the Civil Service 
Commission cannot be estopped here by the appointing 
authority’s action that made it appear that appellant had 
complied with the working-test period; neither the ap- 
pointing authority nor the Commission had any authority 
to ratify the improper performance of the working-test 
period. Cipriano v. N.J. Dept. of Civil Service. ADP. 
Div. beg ais 5 


CLASS ACTIONS : 

The question of maintainability of a class action is gov- 
erned by R. 4:32-1 et seq., and nowhere in the rule is 
there a requirement that claimants other than plaintiff 
must be shown to have filed a claim; it does not matter 
here that other recipients of pensions have not sued to 
enforce their rights when the reason for their inaction 
is unknown. Fiore v. Hudson County Employees Pension 
Comm’n. App. Div. ae .. 1019 

It is not a bar to the maintainability of the action as a 
class action that possibly different factual questions may 
come into play when the defense of waiver, or other 
defenses, are raised as against individual members of the 
class. Fiore v. Hudson County Employees Pension 
Comm’n. App. Div. 1019 


COLLATERAL ESTOPPEL 

Here, where defendant was acquitted of bribery and 
the unlawful taking of a fee, and a mistrial was declared 
as to the charge of misconduct in office because the jury 
was unable to reach a verdict on that count, collateral 
estoppel does not preclude his retrial on that count. State 
v. Triano. App. Div. . ee : .. 512 

Even assuming that the acquittal on the bribery charges 
represents a finding that appellant did not receive money 
for an unlawful purpose, nevertheless this was not an 
essential fact in proof of guilt of the charges of miscon- 
duct in office and conspiracy; since the issues of ultimate 
fact involved in the latter two crimes were not decided 
by the bribery acquittal, the doctrine of collateral estoppel 
does not apply. State v. Esposito. App. Div. ... 590 

In the circumstances here, where the court was pre- 
sented with both an unrebutted affidavit by defendant’s 
expert and the admission contained in plaintiff's own 
answers to interrogatories, the first insurance company’s 
right to summary judgment appeared so clearly as to 
leave no room for controversy; the trial judge’s ruling 
granting the second insurance company’s motion for sum- 
mary judgment was correct because the doctrine of col- 
lateral estoppel barred plaintiff from relitigating with that 
defendant precisely the same issue on precisely the same 
facts as had been implicated in the first case. United 
Rental Equipment Co., Inc. v. Aetna Life and Casualty 
Ins. Co. Supreme Ct. 781 


COMPARATIVE NEGLIGENCE 
Plaintiff’s degree of negligence here must be measured 


against that of each individual defendant. Rawson v. 
Lohsen. Law Div. 86 


Under the Comparative Negligence Act, where, as 
here, the settling defendant is found 0% negligent and the 
remaining defendant found 100% negligent after trial, the 
plaintiff will receive the settlement plus the full verdict. 
Rogers v. Spady. App. Div. cozy 

Findings of a percentage of negligence between joint 
tortfeasors is unnecessary and has no application be- 
tween joint tortfeasors where plaintiff is not negligent— 
where the plaintiff is not guilty of any “contributory” 
negligence, the doctrine of comparative negligence is not 
involved; here, plaintiffs can recover the full amount of 
the jury verdict from the State, less reductions for the 
two settlements. Polyard v. Terry. Law Div. . 497 


It fiies in the face of logic to deny recovery for pain 
and suffering where the negligence of defendant caused 
death a few hours later, the injuries inflicted being so 
irreparable that medical treatment was not, or could not 
amount to, more than $1,000. Polyard v. Terry. Law 
Div. MEU he ern 

Under the present state of the law, the failure of a 
passenger to wear seat belts is not negligence of a plain- 
tiff (formerly contributory negligence) as a matter of 
law where the plaintiff is killed in the accident. Polyard 
v. Terry. Law Div. : aL 


COMPETENCY f 

The patient here was incompetent to give an informal 
consent to shock treatment and the hospital carried its 
burden of proving the necessity for the treatment on an 
emergent basis; the patient’s mother is appointed special 
guardian for the purpose of consenting to modes of treai- 
ment for her son, including shock treatment. In re W. S., 


Jr. Juv. and Dom. Rel. Ct. 1067 
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The fact of the structure’s being in noncompliance with 


the municipality’s building ordinance after the taking 
must be taken into consideration, provided such non- 
compliance is attributable to State action; since the re- 
maining structure is rendered valueless as a result of 
the partial taking here, the measure of just compensa- 
tion is the value of the entire tract at the time of taking, 


plus the cost of demolishing and removing the building, 
less the fair market value of the remaining underlying 
real property. State v. Rohrer. Law Div. ........... 100 

A trial court possesses the inherent power to appoint 
an independent expert in a condemnation case as an aid 
to ascertaining the truth; it may be that the subject 
should be incorporated in a rule, which would have the 
advantage of spelling out standards to be applied and 
procedure to be followed, and it is recommended that the 
Supreme Court’s Civil Practice Committee consider the 
question. Twp. of Wayne v. Kosoff. Supreme Ct. .... 184 

Where it appears that the trier of the facts will be con- 
fronted with extraordinarily disparate opinions as to valu- 
ation, and a timely motion for the appointment of an in- 
dependent expert is made, the trial court should seriously 
weigh the possible advantage of an independent expert; 
however, it cannot be said that the trial court’s ruling 
denying the motion here was erroneous in the circum- 
stances. Twp. of Wayne v. Kosoff. Supreme Ct. ...... 184 

Whether the power to appoint an impartial expert in a 
condemnation case should be exercised, either by the 
court sua sponte or on application of one or more of the 
parties, would depend on the circumstances; absent a 
controlling statute or rule, when a trial court does so 
appoint, certain procedures should be followed (general 
eo set forth). Twp. of Wayne v. Kosoff. Supreme 
a Mapa EE Oy, fees Metta st Pea, ooh RI I 184 

Since the legislative purpose is that compensation shall 
be determined at least as of the date of the commence- 
ment of the action, it follows that the allowance of in- 
terest should be made on the same basis, with monies 
deposited in court pursuant to the act to be excluded from 
the computation as of the date of deposit. Twp. of Wayne 
v. Kosoff. Supreme Ct. ................ Pete 184 

The Appellate Division’s conclusion that the instru- 
ments here should be treated as contracts of sale rather 
than as options is affirmed; this makes a reconsideration 
of the holding in State v. New Jersey Zinc Co.—that an 
optionee has no standing to intervene in a condemnation 
proceeding, or to share in an award—unnecessary. State 
of N.J. v. Bakers Basin Realty Co. Supreme Ct. .... 733 
_ The lien of the unpaid taxes upon the entire parcel is a 
lien upon the award, despite the fact that only a portion 
of the parcel was taken by condemnation. City of Orange 
v. Wall Day Realty Co. App. Div. ................... 835 


Absent proof that the remainder of a parcel sought to 
be apportioned is of a value equal to or in excess of the 
amount of the tax lien apportioned to the remainder, 
apportionment of the tax lien should not be made under 
N.J.S.A. 54:7-1. City of Orange v. Wall Day Realty Co. 
App. Div. See ne Li ee a ca 

The clear import of R. 4:73-6(a) is that, if a party is 
dissatisfied by an award of condemnation commissioners, 
he must file his notice of appeal within the specified 
period of time (which may not be extended) and the trial 
judge erred in refusing to permit the State to withdraw 
its appeal because defendants were out of time to file 
an appeal; whatever prejudice the defendants may suffer 
results, not from the State’s conduct, but rather from 
defendants’ failure to comply with the mandate of State 
v. Stark. State of N.J. v. Tenenbaum. App. Div. .... 1008 

Federal preemption will not bar a suit for inverse 
condemnation in a state court, and plaintiff’s claim here 
for damages on the theory of inverse condemnation 
against Jersey Central Power & Light Co. (which is too 
modest in its analysis of its vast statutory power of em- 
inent domain) will not be dismissed. Van Dissel v. Jersey 
Central Power & Light Co. Law Div. 35 OT 


CONFLICTS 


Since Pennsylvania has the most significant contacts 
with this automobile accident case, the New Jersey court 
is required to apply the Pennsylvania law not only on 
interspousal immunity but also on the right of contribu- 
tion where interspousal immunity is involved; since 
Pennsylvania law permits a non-related defendant to 
recover against defendant spouse despite the barring of a 
direct suit by plaintiff spouse, it was premature here for 
the court to grant summary judgment as to the defendant 
spouse; if the jury finds him to be a joint tortfeasor, the 
non-related defendant will be entitled to a right of con- 
tribution. Zweifel v. Morgan. App. Div. ............... 71 

Colley v. Harvey Cedars Marina. U.S. Dist. Ct. for 

A security interest taken and perfected on a vehicle 
in a foreign jurisdiction is not enforceable in New Jersey 
against an innocent purchaser for value without notice of 
the lien after the vehicle is brought into this state and a 
New Jersey certificate of ownership is issued and properly 
transferred to the purchaser; to the extent that The First 
Nat’! Bank of Bay Shore v. Stamper conflicts with this 
holding, it is overruled. IAC Ltd. v. Princeton Porsche- 
Audi. App. Div. 401 

Pennsylvania has given claimants the right to sue such 
non-profit corporations as defendant university, and it 
would seem inappropriate for sister states to deny that 
public policy under circumstances such as these; since 
Pennsylvania has the most significant contacts with this 
case, and has the paramount governmental interest, the 
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however, the mandate of Buzzone v. Hart 
Indemnity Co. is clear, and the law of New 
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here, restricts the driver’s use of the vehicle and 
instructions are ignored, the driver is not an insured 
under the policy’s omnibus clause; it is hoped that the 
appellate courts will take this opportunity to re-examine 
the Buzzone doctrine. Lewandowski v. National Grange 
Mutual Ins. Co. Law Div. 830 
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CONSPIRACY 
There is no suggestion here of any act of withdrawal 
of appellant from the conspiracy—the fact that he had 
been paid did not terminate the conspiracy, for his 
co-conspirator remained to be paid; this conspiracy not 
having been terminated when the conversations occurred, 
the tapes and transcripts thereof were properly admitted 
into evidence. State v. Farinella. App. Div. .......... 818 
If declarations made by co-conspirators in furtherance 
of the common design are admissible against all con- 
spirators in those situations where the indictment does 
not charge conspiracy, then such declarations are clear- 
ly admissible to prove the commission of the substantive 
crimes where, as here, a conspiracy to commit the crime 
is charged: R. 63(9)(b) does not provide that statements 
admitted pursuant to its terms are for the limited purpose 
of proving the conspiracy. State v. Farinella. App. Div. 818 
The requirement of an overt-act allegation, and proof 
thereof, in a conspiracy charge was originated by statute 
—conspiracies at common law did not and do not now 
require overt-act allegation and proof—and, the Legisla- 
ture having omitted from the conspiracy section of the 
Controlled Dangerous Substances Act any overt-act re- 
quirement, no allegation thereof is necessary in an indict- 
ment charging such a conspiracy. State v. Clark. App. 
Div. : Pete ewe ates 1011 
If a grand jury determines that a known individual was 
a co-conspirator, but decides not to indict him, the indi- 
vidual shall not be named in the indictment as an unin- 
dicted co-conspirator; however, in such a case, the grand- 
jury minutes should reflect that the grand jury has deter- 
mined that the individual was a co-conspirator but decided 
(for reasons that need not be stated) not to indict him; 
the indictment may charge the defendant with conspiring 
with any co-defendant and/or with other persons known 
and/or unknown, as the case may be. State v. Porro. 
App. Div. Ee ENE aE peer eat > . 1062 
The facts of this case reveal a single conspiracy, of 
which the two later agreements were merely parts—all 
of these agreements had as a single goal the infliction of 
bodily harm on defendant’s intended victim; the second 
and third counts of the indictment charging conspiracy 
should be merged into the first count, and the convic- 
tions on counts two and three vacated. State v. Lavary. 
Law Div. 1066 
The fact that the person with whom defendant con- 
spired was an undercover agent should in no way negate 
defendant’s clearly manifested intent to commit a crim- 
inal act; when the consequences sought by defendant 
are unlawful, it is no defense to a charge of conspiracy 
that she could not reach her goal because of circum- 
stances unknown to her, or that the person with whom 
she conspired has not been or cannot be convicted. State 
v. Lavary. Law Div. rh .... 1066 
An overt act is required in the case of a conspiracy to 
commit a burning that does not constitute arson, and 
the indictment here charging defendant with conspiring 
to burn a building not part of a dwelling house in violation 
of N.J.S.A. 2A:89-2, which failed to allege the commis- 
sion of an overt act in furtherance of the conspiracy, was 
fatally defective and the conviction of that offense can- 
not stand; there is no merit in the State’s contention 
that, since the indictment was not challenged prior to 
trial, defendant is barred from raising the issue at this 
time. State v. Newell. App. Div. . 1097 


There is no basis for defendant’s claim that the al- 
leged co-conspirator’s hearsay testimony (admitted pur- 
suant to Evid. R. 63(9)) prejudicially tainted the jury’s 
finding of guilt as to the substantive charges; the trial 
judge charged the jury that such testimony was to be 
considered only if it found that a conspiracy had been 
established by independent proof, and, since the jury con- 
cluded that the State had failed to prove defendant guilty 
of conspiracy, it presumably did not consider such hear- 
say testimony as to the substantive charges. State v. 
D’Arco. App. Div. ; ; 1168 

Since the alleged co-conspirator’s hearsay statements 
did not taint the guilty verdicts on the substantive counts 
here, it need not be decided whether, under the circum- 
stances of this case, the jury could have properly con- 
sidered those statements on the substantive offenses once 
the court had ruled in favor of their admissibility under 
Evid. R. 63(9). State v. D’Arco. App. Div. . 1168 


CONSTITUTIONAL LAW 
The right to treatment in New Jersey is a statutory 
right inseparably bound to and reinforced by fundamental 
civil rights of constitutional magnitude, and the Commis- 
sioner of Institutions and Agencies is ordered here to 
effect the placement of petitioner (acquitted of murder 
as a juvenile by reason of insanity) at an institution 
(public or private, within New Jersey or elsewhere) at 
which implementation of his right to treatment will be 
achieved. In re R.G.W. Juvenile and Domestic Relations 
Ct. a a 
A juvenile adjudicated delinquent or in need of super- 
vision has no constitutional right to treatment for a 
mental disorder without first being confined for purposes 
of treatment; the right, if any, and the extent thereof, 
is triggered »y a confinement, not by the adjudication 
of delinquency. In re D.F. App. Div. 129 
The Juvenile Court may not commit an adjudicated de- 
linquent or one in need of supervision to the care and 
custody of the Division of Youth and Family Services and 
at the same time order DYFS to make specific placement 
for the purpose of imposing the cost thereof on that 
agency. In re D.F. App. Div. ........ 2 129 
Even as a condition of probation, a requirement that 
a juvenile submit himself for psychiatric care must not 
entail excessive costs. In re D.F. App. Div. .......... 129 


There is a lack of credible evidence to support the 
conclusion reached by the court below that there was a 
“studied policy of nonenforcement,” and the court erred 
in declaring Newark’s ordinance requiring its employees 
to reside within city limits to be unconstitutional. Trainor 
v. City of Newark. App. Div. 
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Classifications based upon residency are not inherently 
suspect, and shore communities do not possess lesser 
power to provide for their citizens’ recreational needs; 
since the municipally-owned beach club here cannot ac- 
commodate all, it seems both reasonable and just that 
preference be accorded those who centributed to its cre- 
ation and continue to contribute to its maintenance. 
Van Ness v. Boro of Deal. App. Div. ................. 153 

The dry-sand rectangle is part of and appurtenant to 
the municipally-owned beach club, was never dedicated 
to general public use, does not encroach on public-trust 
lands and is not necessarily for the general public’s 
access thereto or enjoyment thereof; limiting its use to 
members of the club is not arbitrary, capricious or other- 
wise unconstitutional. Van Ness v. Boro of Deal. App. 
Ds 88 coe i ate tags tara ssid ea eee 

Were it not for N.J.S.A. 2A:1A-8, which the majority 
believes is special legislation that violates N.J. Const., 
Art. 4, $7, 19(5), the nomination of Senator Stephen B. 
Wiley to be an associate justice of the New Jersey Su- 
preme Court would be in violation of N.J. Const., Art. 4, 
$5, 11; since the majority has concluded that N.J.S.A. 
2A:1A-8 renders the salary statute unconstitutional in its 
application to legislator-appointees, and hence must be 
excised therefrom, it follows that the nomination cannot 
stand. Vreeland v. Byrne. Supreme Ct. ee .. 169 

By accepting private counsel at the expense of his 
parents, defendant did not manifest his intent to give up 
his constitutional right to a transcript at public expense 
in the event of a conviction; his eligibility is to be mea- 
sured by what he is legally entitled to as an indigent 
adult, and not by the contingent benefactions of others. 
State v. Morgenstein. App. Div. ... 433 

Statute requiring state registrar to seal birth certifi- 
cates of adopted children does not unconstitutionally 
abridge their rights, and, in requests for disclosure of 
birth records when the adoptee has not yet reached the 
age of majority, the procedure shall remain as it is now, 
and the party seeking access shall have to sustain the 
heavy burden of showing good cause why the seal should 
be broken; however, in the case of adult adoptees, the 
burden of proof should shift to the State; requests like 
those of plaintiffs as adult adoptees will be referred for 
investigation and recommendation to the court. Mills v. 
Atlantic City Dept. of Vital Statistics. Chan. Div. 465 

The real estate tax exemptions granted by the Commis- 
sioner of the Department of Environmental Protection 
here were proper; the ‘‘Green Acres’’ Act does not vio- 
late the New Jersey Constitution since (1) the Act’s 
classification of certain properties as exempt from prop- 
erty taxes does not constitute a special law granting a tax 
exemption, (2) the “‘roll-back’’ provision does not violate 
the constitutional directive that all taxes be imposed by 
general laws and uniform rules, (3) the Act does not 
violate the prohibition against the enactment of laws that 
incorporate the provision of other laws without inserting 
the incorporated language into the legislation, (4) the 
Legislature has not delegated its lawmaking powers to 
either the Commissioner or to Congress, and (5) the title 
of the Act is not misleading. Twp. of Princeton v. Bardin. 
App. Div. Y citer st OO 

The transfer and expenditure of amounts reserved by 
taxpayers in the Gubernatorial General Election Fund 
under the Gross Income Tax Act is consistent with Art. 8, 
Sec. 1, p. 7 of the State Constitution. Attorney General’s 
Formal Opinion No. 12 - 1977. ....................... 558 

A major difference between the facts of this appeal and 
those in Montville v. Block 79, Lot 10, turns upon the 
notice actually mailed here to the address listed on the 
tax records, and appellant’s argument, which would place 
on a municipality the affirmative duty of ascertaining 
whether the name and address listed on its tax roles are 
correct, is rejected; R. 4:64-7(c) is sufficient to support 
the judgment of foreclosure below. Atlantic City v. Block 
C-11, Lot 11. Supreme Ct. ' 577 


A statute awarding benefits on the basis of veterans’ 
status does not involve a suspect class; the veterans’ 
preference statutes of this state are neither arbitrary, 
Capricious nor unreasonable, and they bear a rational re- 
lationship to the legitimate objective of providing a 
preference for veterans; they do not discriminate against 
women and do not constitute deprivation of equal protec- 
tion of the law. Ballou v. State of N.J. App. Div. . 585 


Plaintiff has proved the classification here attacked 
fails to promote and enhance the quality of the secular 
concept of Sunday sought to be protected by the Legis- 
lature; the classification is, therefore, held to be not 
reasonably related to the presumed purpose of the stat- 
ute and to be unconstitutionally arbitrary, and the Sunday 
Closing Law cannot stand. Vornado, Inc. v. Hyland. 
Law Div. 670 

Where, as here, state-wide allocation of services to 
eligible recipients is effected through various programs 
under certain defined and rational standards, the State’s 
method of disbursing federal funds for the provision of 
Title XX services in its 1976 Plan does not, under any 
test, violate equal protection under the state or federal 
constitutions. Greenan v. Hyland. App. Div. 706 

There is an open question whether Kent-Gault is of 
constitutional stature, but, even if it is, retroactivity is 
not mandated here; the absence of counsel at the North 
Dakota juvenile waiver proceedings was extremely un- 
likely to have prejudiced defendant, and, as a first-stage 
retro-activity matter, his conviction for armed robbery in 
North Dakota cannot be disturbed; thus, his Kent-based 
argument may not be the ground for a reversal of his 
conviction at the New Jersey trial, at which the North 
Dakota conviction was introduced to affect his credibility. 
State v. Lueder. Supreme Ct. . 725 

The Primary Elections Law is constitutional; the State 
has a legitimate interest in preventing ‘‘raiding’”’ or cross- 
over voting and in preserving parties as viable and identi- 
fiable interest groups. Friedland v. State of N.J. Law 
Div. 832 

N.J.S.A. 39:4-59, which prohibits all persons from so- 
liciting rides while standing ‘‘in a highway,” represents 
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a valid exercise of the State’s police power to protect 
the safety of the public, and any inconvenience that may 
be caused to a hitchhiker is a reasonable and justifiable 
intrusion on his right to travel. State v. Trotwood. App. 
| ee ee 
N.J.S.A. 39:6A-6, enacted in conjunction with the no- 
fault legislation, is constitutionally valid, procedurally 
and substantively, and it does not constitute a use for 
private benefit, since there is a paramount, valid, public 
purpose for deducting temporary-disability benefits from 
medical expenses recoverable from private insurers. 
Frazier v. Liberty Mutual Ins. Co. Law Div. 858 
A legislative category of economically needy senior 
citizens is sound, proper, and sustainable as a rational 
classification, but compelled subsidization of needy senior 
citizens’ rents by landlords, or by tenants who happen 
to live in an apartment building with senior citizens, is 
an improper and unconstitutional method of solving the 
problem. Property Owners Ass’n of North Bergen v. 
Twp. of North Bergen. Supreme Ct. ; ; 869 
No constitutional rights of plaintiff are in jeopardy 
here; her employer’s refusal, pursuant to a collective- 
bargaining agreement, to divulge the name of a passenger 
who complained of her allegedly improper behavior was 
not a deprivation of her liberty or property without due 
process of law, since no state action is involved, and the 
act of collective bargaining is sufficient due process for 
the curtailment of plaintiff’s property and liberty inter- 
ests; also, there is no pending criminal proceeding on 
which a Sixth Amendment claim may be based. Williams 
v. Trans World Airlines. Chan. Div. 875 
Assuming, arguendo, that a natural parent’s primary 
right to custody may be found in the Constitution, as- 
suredly it is not absolute. Sorentino v. The Family and 
Children’s Soc. of Elizabeth. Supreme Ct. 893 
The privilege against self-incrimination is not infringed, 
nor is too high a price exacted for its exercise when a 
criminal defendant is put to the difficult choice of whether 
to assert the privilege in a related civil case; where, as 
here, defendant may or may not avail himself of the 
privilege, and may seek the shelter of a protective order 
under R. 4:10-3, there exists no absolute constitutional 
right that the civil action must be suspended to await 
the outcome of the related criminal case, nor does a 
balancing of the equities justify such an order. Shaw v. 
Riverdell Hospital and Biggs v. Jascelevich. Law Div. 925 
The one-person, one-vote rule applies to the board of 
education election in this case, and the maximum devi- 
ation here of 50.3% is clearly beyond the 10% deviation 
from the norm designated by the U.S. Supreme Court as 
constituting a de minimis departure from voter equality; 
the State has not shown a sufficient reason for upholding 
the substantial deviation inherent in this apportionment 
plan, and N.J.S.A. 18A:13-8 is unconstitutional as applied 
to this regional school district. Franklin Twp. v. Nerth 
Hunterdon Regional H.S. Bd. of Ed. Supreme Ct. 941 
The contract for the filtration plant here is not exempt 
from the operation of the 1947 General Agreement on 
Tariff’s and Trade, and the Buy American statute (in- 
corporated in the bid specifications) is clearly unconsti- 
tutional under the Supremacy Clause; the bids submitted 
in compliance with the Buy American addendum are un- 
lawful, void, and of no effect, and the Water Commission 
is directed to readvertise for proposals for the contract 
in accordance with N.J.S.A. 58:5-20. K.S.B. Technical 
Sales Corp. v. North Jersey District Water Supply 
Comm’n. App. Div. 963 
The authority of United States v. Jackson is confined to 
the case of a choice between trial and a plea of guilt when 
a possible consequence of the former, and only of the 
former, is the death penalty; alternatively, if the au- 
thority of Jackson goes beyond that situation, any en- 
couragement of a defendant to plead non vult under 
N.J.S.A. 2A:113-3, -4, and thereby waive his right to 
trial, is not the result of an unnecessary procedural de 
vice, but a highly useful and desirable one, and the en- 
couragement thereof is not an imipermissible infringement 
of defendant’s Fifth Amendment rights; the equal pro- 
tection attack upon the statutory scheme is also without 
merit. State v. Corbitt. Supreme Ct. 973 


CONSUMER LAW 
The boat-repairer’s act in this case went beyond that 
of mere omission—he actually lulled the customer into a 
false sense of calm concerning what the job would ac- 
tually cost; thus, under the Consumer Fraud Act’s broad 
definitions, he engaged in deception and misrepresenta- 
tion, and that conduct constituted a violation of the Act. 
Hyland v. Zuback. App. Div. 311 
There is no merit to appellants’ contentions that the 
regulations promulgated by the Hearing Aid Dispensers 
Examining Committee exceed the authority delegated 
by N.J.S.A. 45:9A-1 et seq. N.J. Guild of Hearing Aid 
Dispensers v. Long. App. Div. 203 
The regulation here—which makes it unlawful to fail 
to disclose the bona fide odometer reading in an adver- 
tisement for the sale of a used automobile—-is within 
the broad rule-making power conferred by the Consumer 
Fraud Act on the Attorney General, and the charges of 
violations herein, in order to be sustained, did not require 
a showing of intent. Fenwick v. Kay American Jeep, Inc. 
Supreme Ct. 222 
The D.S.A. promise of a lifetime consumer-discount 
membership is an unconscionable commercial practice in 
violation of N.J.S.A. 56:8-2 because of the practical one- 
sidedness of the agreement and the various unforeseen 
events and conditions that may be encountered; such 
conduct is also a deception, a false promise and a mis- 
representation. Hyland v. Aquariam Age 2000, Inc. Chan. 
Div. 654 
There is no suggestion that N.J.S.A. 56:8-8 was not in- 
tended to include natural persons who violate the Con- 
sumer Fraud Act. Hyland v. Aquarian Age 2000, Inc. 
Chan. Div. 654 

















Page Ten 1977 Annual Index 
CONTEMPT 
Latrobe Steel Co. v. United Steelworkers of America. 
3rd_ Circ. 122 
In re Grand Jury Proceedings, Steve Bruno. 3rd 
Cire. + 183 
CONTRACTORS 


The phrase “completes work’? cannot be used inter- 
changeably with the phrase ‘‘ceases work” in this bond, 
and the language of the bond should be given a common- 
sense meaning and not tortured to reach a particular 
result; the non-issuance of a certificate of final accept- 
ance by the owner is, at best, evidence that the general 
contractor has not completed its work under the contract; 
it does not control the common understanding of when 
the contractor “ceased work’ on the job. V. Petrillo & 
Son, Inc. v. American Construction Co. App. Div. 690 

The limitation of action provision in this bond, ap- 
proved by the Housing Finance Agency, is quite different 
from that set forth in N.J.S.A. 2A:44146, permitting suit 
within one year after acceptance of a public work, and 
there is no indication that the Agency was in error in 
approving the bond form utilized here. V. Petrillo & Son, 
Inc. v. American Construction Co. App. Div. 690 

The Construction Safety Act and the Construction Safe- 
ty Code promulgated thereunder had a substantial im- 
pact on the continued viability of Wolczak v. Nat’] Elec- 
tric Products Corp.; the facts here would support a 
conclusion that the general contractor had a statutory 
obligation to take the necessary steps to insure the safety 
of the subcontractor’s employees and that he failed to do 
so, and a jury could reach a conclusion of actionable neg- 
ligence. Bortz v. Rammel. App. Div. 1016 


CONTRACTS 


Defendant was informed at the outset here that it would 
be charged the usual additional charges, and the facts 
in this case necessitate a finding that no accord and 
satisfaction took place when its check, for the undis- 
puted amount only, was cashed by plaintiff. Loizeaux 
Builders Supply Co. v. Donald B. Ludwig Co. Law Div. 39 

The parties reached an agreement here that defendant 
(a nonprofit corporation operating a resident and care 
facility for the elderly) would provide decedent with cer- 
tain care until her death, or earlier termination of the 
agreement; defendant fully performed until the death of 
decedent, and her early demise is no reason to find the 
agreement whereby the entry fee passes to the home 
invalid. Bower v. The Estaugh. App. Div. 262 

Where, as here, a lifecare contract allows for a pro- 
bationary term (during which either the guest or home 
may terminate the agreement) then, absent any pro- 
visions for the contingency of the guest’s death, sound 
public policy requires that such death within the proba- 
tionary period will make operative the remitting pro- 
visions of the contract. Riemenschneider v. Fritz Reuter 
Altenheim. App. Div. 262 

The agreement sued upon by plaintiff is tainted by the 
illegal and immoral consideration to engage in adultery 
in return for the deceased’s promise to provide for their 
illegitimate child in his will, and is unenforceable be- 
cause it is contrary to public policy and void. Naimo v. 
La Fianza. Chan. Div. 342 

In the absence of an express statement limiting liabil- 
ity, clauses or provisions in contracts purporting to limit 
liability are strictly construed; the same general prin- 
ciple should be applicable to filed tariffs so that where, 
as here, the plain language of the limitation of liability 
clause does not specifically apply to the situation involved, 
it will not be construed or applied so as to limit the right 
of one not a party to the contract to recover against one 
who is a party for the latter’s tortious conduct. Abel 
Holding Co., Inc. v. American District Telegraph Co. 
App. Div. 432 

The services contemplated by the agreement here were 
architectural, and plaintiff's violation of N.J.S.A. 45:3-10 
prevents it from obtaining a recovery for its services. 
Design-4 v. Masen Mountainside Inn, Inc. App. Div. 642 

The general rule is that damages for breach of an 
illegal public contract will be denied; because the con- 
tract here is so fraught with corruption, illegality and 
favoritism, respondent is barred from recovery under it. 
Manning Engineering, Inc. v. Hudson County Park 
Comm’n. Supreme Ct. 749 

No contractual relationship was created by the issu- 
ance and receipt of the credit card; even accepting plain- 
tiff’s contention that defendant’s statement in the ac- 
companying brochure required a written request before 
the account could be cancelled, since no contract existed 
ab initio, the statement cannot be incorporated into any 
prospectively created contract and, hence, has no binding 
effect. Novack v. Cities Service Oil Co. Law Div. 828 


CONTRIBUTION 


Since Pennsylvania has the most significant contacts 
with this automobile accident case, the New Jersey court 
is required to apply the Pennsylvania law not only on 
interspousal immunity but also on the right of contribu- 
tion where interspousal immunity is involved; since Penn- 
sylvania law permits a non-related defendant to recover 
against defendant spouse despite the barring uf a direct 
suit by plaintiff spouse, it was premature here for the 
court to grant summary judgment as to the defendant 
spouse; if the jury finds him to be a joint tortfeasor, the 
non-related defendant will be entitled to a right of con- 
tribution. Zweifel v. Morgan. App. Div. 71 

Farren v. N.J. Turnpike Auth. has not been impliedly 
overruled by the Comparative Negligence Act, and there 
is no sound reason to keep the employer in these cases 
as a third-party defendant; the “Murray credit’’ does not 
represent the New Jersey view, and its adoption would 
impermissibly undercut the Workmen’s Compensation 
Act. Arcell v. Ashland Chemical Co., Inc. Law Div. 1064 

The allegations of defendants (who manufactured o: 


’ 


supplied products, or promulgated labeling requirements) 


of various derelictions by the employer may well provide 
them with a defense, but these allegations cannot serve as 
a basis for a claim of indemnification; if defendants are 
found without fault, they will also be without liability. 
Arcell v. Ashland Chemical Co., Inc. Law Div. . 1064 


CONTROLLED DANGEROUS SUBSTANCES 

The doctor’s failure to record the amounts of danger- 
ous substances received from suppliers, and the dates 
upon which he received them, as required by N.J.A.C. 
8:65-6.9, resulted in effect in the concealment of the dis- 
pensing of vast amounts of Schedule II substances; in 
the circumstances, the six-month’s suspension of his CDS 
registration was clearly warranted. In re Marvin Gast- 
man, D.O. App. Div. <5. 

The requirement of an overt-act allegation, and proof 
thereof, in a conspiracy charge was originated by statute 
—conspiracies at common law did not and do not now 
require overt-act allegation and proof—and, the Legisla- 
ture having omitted from the conspiracy section of the 
Controlled Dangerous Substances Act any overt-act re- 
quirement, no allegation thereof is necessary in an indict- 
ment charging such a conspiracy. State v. Clark. App. 
Div. . 1011 


COOPERATIVES 

Shares in a housing cooperative that entitle the pur- 
chaser to lease an apartment in the cooperative, and do 
not possess the common attributes of stock as enumerated 
in United Housing Foundation, Inc. v. Forman and Gren- 
ader v. Spitz, are not securities within the intendment of 
New Jersey’s Uniform Securities Law; therefore, one who 
engages in the business of selling such shares is not 
required to register with the Bureau of Securities as a 
broker-dealer or agent. AMR Realty Co. v. State Bureau 
of Securities. App. Div. 833 


The earlier opinion, 149 N.J. Super. 329 (1977), held 
that shares in a housing cooperative that entitle the pur- 
chaser to lease an apartment in the cooperative, and do 
not possess the common attributes of stock, are not securi- 
ties within the intendment of N.J.S.A. 49:3-47 et seq.; 
since the sole purpose of the remand was to apply that 
definition to the facts after supplementation of the record 
the appeal is dismissed as moot. AMR Realty Co. v. N.J. 
Bureau of Securities. App. Div. 1092 


CORPORATIONS 


The Spaces in their homes used by the corporation’s 
sales engineers are not offices either maintained or 
occupied by the corporation, and are not “regular” 
places of business outside the state; the corporation is 
thus not entitled to an apportionment under the New 
Jersey Corporation Business Tax Act. Hoeganaes Corp. v. 
Director, Div. of Taxation. App. Div. 71 


To determine valuation of the stock and its income 
producing qualities here requires sophisticated discovery 
by an accountant; this means more than a review by 
counsel of the furnished corporate tax returns and the 
naked answers to interrogatories or depositions, and 
plaintiff wife has shown good cause under R. 4:79-5 why 
discovery should be compelled of the books and records 
of the closely held corporation in which defendant husband 
1s a 50% stockholder and is actively engaged as a direc- 
tor. Gerson v. Gerson. Chan. Div. 569 


The corporate form should not be used as a shield behind 
which parties can conceal assets from the intent of the 
equitable distribution statutes, and discovery should not 
be blocked by the fact that the closely-held corporation 
here is an out-of-state entity and not a party to the suit; 
if an examination of the corporation’s entire financial 
structure and condition threatens the legitimate interests 
of other shareholders, or the corporate entity itself, an 
appropriate protective order limiting disclosure of such 
information may be sought. Gerson v. Gerson. Chan. 
Div. 569 

There is no constitutional infirmity in either the notice 
requirement of the Corporation Business Activities Re- 
porting Act or the sanctions imposed therein for failure 
to file, nor is there any conflict between 15 U.S.C.A. 
$381(a) and the Act; the limited purposes of the federal 
statute do not encompass any prohibition upon a state 
from inquiring into a corporation’s activities to deter- 
mine whether those activities are taxable. Associates 
Consumer Discount Co. v. Bozzarello. App. Div. 738 


The principle that, when an officer or director of a cor- 
poration directs or participates in a conversion by the 
corporation of trust funds, he is equally responsible there- 
for with the corporation is applicable here, even if the 
diversion of the trust funds was technically not a con- 
version. General Films, Inc. v. Sanco Gen’l Manufac- 
“ring Corp. App. Div. 1188 


COUNTIES 

The events here constituted a riot within the meaning 
of A & B Auto Stores v. Newark, and the city has a right 
created by N.J.S.A. 2A:484 to reimbursement from the 
county for expenses (overtime salaries for police and 
firemen) incurred in protecting property, regardless of 
whether that property was in fact destroyed or damaged. 
City of Newark v. City of Essex. County Ct. ; 24 


Even if the court had the power under N.J.S.A. 2A:48-4 
to review the mayor’s judgment, and even assuming that 
the County could prove its allegation with expert testi- 
mony, the court would not be justified in interfering with 
an executive decision during a riot on an allegation of 
negligence. City of Newark v. County of Essex. we! 
ct. 

The deficiencies in the Board of Chosen Freeholder’s 
resolution do not call for a reversal, since they have been 
corrected by a new salary resolution, the procedures lead- 
ing to which complied with the statute. Donato v. Essex 
County Bd. of Chosen Freeholders. App. Div. 204 

The remedy originally invoked by the trial court— 
ordering a diversion to the county board of taxation, for 
financing of the revaluation of the city’s assessed realty, 


of tax revenue distributable by the State Treasurer to 
the city for its general purposes under N.J.S.A. 54:11D-1 
et seq.—is legally correct and capable of achieving the 
desired objective; since the purposes of the board will be 
achieved by that remedy, the civil commitment of the 
recalcitrant councilmen is unnecessary and will hp set 
aside. Essex County Bd. of Taxation v. City of Newark. 
Supreme Ct. ge .. 829 


Assistant prosecutors and county investigators are not 
subject to statutory county residency requirements. At- 
torney General’s Formal Opinion No. 10 - 1977. ... 531 


An objective reading of the pertinent law clearly indi- 
cates a legislative scheme to require the State to under- 
write the cost of maintaining prisoners no later than 20 
days after they are sentenced, and there is no basis for 
the State to foist the care and maintenance of prisoners 
on the counties. Cryan v. Klein. App. Div. ............ 631 


A County Mosquito Extermination Commission, such 
as formerly existed in Hudson County, was not a state 
agency but a county agency and could be abolished under 
the Optional County Charter Law. County of Union v. 
State of N.J. Law Div. .......... Pe eras 726 


The extent of the power of a local-service employer to 
effect out-of-class temporary transfers is dependent on 
rule authorization; the rules of the Civil Service Com- 
mission do not authorize any out-of-class temporary trans- 
fer; therefore, the county had no power to effect the 
transfer here. In re Lembo. App. Div. ............... 962 


The intent of the Legislature under the Optional County 
Charter Law was to permit counties that adopted the 
Law by referendum to totally centralize all phases of 
county government, and the county here may adopt an 
administrative code pursuant to the terms of the Law that 
abolishes the present structure of the Park Commission, 
notwithstanding the effect of the 1921 referendum that 
established the Commission. Union County Park Comm’n 
v. Union County. App. Div. . satehagaenackin ous At 


COUNTY DETECTIVES 


Residency requirements for governmental employment, 
whether at the state, county, or municipal level, and 
whether imposed by statute or ordinance, are valid and 
enforceable; N.J.S.A. 11:22-7 requires residency within 
the county, not only as a condition for eligibility for 
appointment to the office of county detective, but also 
as a condition for continued employment in that office, 
and respondent’s employment as a county detective in 
the office of the Bergen County Prosecutor is terminated. 
Skolski v. Woodcock. App. Div. aoe ON 


COUNTY GOVERNMENT ; 

The State Department of Health and county and munici- 
pal boards of health and local health agencies have the 
right to inspect and to institute judicial proceedings to 
close the food service areas of county government facili- 
ties and jails. Attorney General’s Formal Opinion No. 
16 - 1977 : see 741 


COURTS 

The constitutional mandate given the Supreme Court 
to make rules governing the administration of all courts 
in New Jersey transcends the power of the Legislature 
to enact statutes governing those public employees prop- 
erly considered an integral part of the court system; 
however, in the absence of any action by the Supreme 
Court—felt to be constitutionally compelled—it accepts 
and adopts such legislative enactments as have to do 
with public employees whose duties are intimately re- 
lated to the judicial system, and, although the Supreme 
Court had issued a memorandum taking the position that 
probation officers’ hours of work were not negotiable, 
their representative was entitled to urge that this posi- 
tion be changed. Passaic County Probation Officers’ 
Ass’n v. The County of Passaic. Supreme Ct. ........ 528 


State of the Circuit, by Hon. Collins J. Seitz . 869 


N.J.S.A. 2A:637 is mandatory and imperative in its 
direction that the county district courts exercise concur- 
rent criminal jurisdiction with the municipal courts; 
the clerk of the Somerset County District Court has 12 
months in which to prepare a plan whereby the court 
will be able to accept and process criminal complaints. 
Knox v. Krause. Law Div. ... 1061 


There is no reason why the chief of police’s sordid 
intermeddling in the affairs of the municipal court and, 
more significantly, his bold-faced effort to deceive both 
the respondent and the Supreme Court Advisory Com- 
mittee on Judicial Conduct should be countenanced; it is 
expected that the appropriate officials of the borough, 
and others concerned with law enforcement in the area, 
would give the matter their immediate and close atten- 
tion. In re Charles H. Holder, Jr. Supreme Ct. .. 1085 


CREDIT CARDS 


No contractual relationship was created by the issu- 
ance and receipt of the credit card; even accepting plain- 
tiff’s contention that defendant’s statement in the ac- 
companying brochure required a written request before 
the acccunt could be cancelled, since no contract existed 
ab initio, the statement cannot be incorporated into any 
prospectively created contract and, hence, has no binding 
effect. Novack v. Cities Service Oil Co. Law Div. 828 


The primary, if not sole purpose of the communication 
from the issuer of the credit card to the operator of one 
of its service stations—that plaintiff's credit card was 
no longer to be honored—considering the fact that there 
was indeed an outstanding obligation, and the total lack 
of personal involvement between plaintiff and defendant, 
was a legitimate business purpose; plaintiff is unable to 
show facts of contrary intention that would substantiate 
a finding of malice, and therefore has been unable to 
overcome defendant’s claim of a qualified privilege. No- 
vack v. Cities Service Oil Co. Law Div. 828 
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CREDITORS’ RIGHTS 

Receivership costs have priority over the claims of a 
secured creditor; in view of all of the factors here, the 
orderly administration of the estate and the interest of 
all creditors can best be served by permitting the re- 
ceiver to retain possession of and to continue to liquidate 
the accounts receivable at this time. Hyland v. Anchor 
Finance Co., Inc. App. Div. 253 

The lapse of the effectiveness of plaintiffs’ financing 
statement, while vitiating the perfection, had no effect on 
the viability of the security agreement itself, which con- 
tinued enforceable against the debtor; plaintiffs’ taking 
possession of the collateral before the execution of the 
deed of assignment constituted a perfection of their se- 
curity interest that rendered it superior to the right of 
the assignee, and did not create a voidable preference 
within the intendment of N.J.S.A. 2A:19-3. Rosner v. 
Plaza Hotel Associates, Inc. App. Div. 360 


A security interest taken and perfected on a vehicle in 
a foreign jurisdiction is not enforceable in New Jersey 
against an innocent purchaser for value without notice 
of the lien after the vehicle is brought into this state 
and a New Jersey certificate of ownership is issued and 
properly transferred to the purchaser; to the extent that 
The First Nat’l Bank of Bay Shore v. Stamper conflicts 
with this holding, it is overruled. IAC Ltd. v. Princeton 
Porsche-Audi. App. Div. 401 


No authority has been cited for granting permission for 
a constable to enter the judgment debtor’s dwelling to 
search for and levy upon his personalty, and the judg- 
ment creditor here has not identified any particular non- 
exempt personal property located within the homes of 
the defendants on which it wishes the levy to be made; 
the motions are simply requests to allow the constable 
blanket permission to enter defendants’ residences and 
conduct a general search, and such “fishing expeditions” 
are not contemplated by the applicable statutes or rules. 
Spiegel, Inc. v. Taylor. Bergen Co. Dist. Ct. 633 


Unless otherwise agreed, special deposits are ordinarily 
insulated from set-off by a bank against the customer’s 
indebtedness to that bank; here, the bank’s right to 
apply the reserve accounts to the payment of all defend- 
ant’s debts is clearly authorized by the written agreement 
between the parties, whether the reserve accounts are 
characterized as special or general deposits. Hudson 
United Bank v. House of Supreme, Inc. Chan. Div. 755 


An attorney’s retaining lien will not attach to property 
of the client that comes into the attorney’s possession 
for a special purpose inconsistent with his claim to a 
lien, and the attorney here received the money in trust; 
his role was little more than that of a depository, and, 
whatever status his claim would have as between at- 
torney and client, it is not of such a nature as to be 
accorded priority over the claims of the other creditors. 
Micheller v. Oberfrank. App. Div. 1060 

Decedent clearly had no vested right to the bonus at 
the time of his death and, accordingly, it should not have 
been included in his estate subject to creditors. In re 
estate of Gregoriou. App. Div. 1101 


CRIMINAL INJURIES COMPENSATION ACT 


N.J.S.A. 52:4B-19 requires the Violent Crimes Compen- 
sation Board to take into consideration monies received 
as a result of the victim’s death; these properly include 
Social Security payments, and the decision of the Board 
that decedent’s wife and children suffered no compens- 
able economic loss is affirmed. In re Davis v. Violent 
Crimes Compensation Board. App. Div. 79 


CRIMINAL LAW 


It was perfectly reasonable for the state trooper to 
require that he be able to interrogate and observe the 
driver without any distraction from defendant; the defi- 
nition of “interfere” is not restricted to physical inter- 
ference, and the findings and conclusions of the county 
court in adjudging defendant guilty of a violation of N.J. 
S.A. 2A:170-29(2)(b) are supported by sufficient credible 
evidence in the record. State v. Manning. App. Div. . 336 

A judgment of conviction for a lesser included offense 
may be entered where the jury verdict, of necessity, con- 
stitutes a finding that all the elements of a lesser in- 
cluded offense have been properly established, and no 
prejudice to the defendant will result; this rule applies 
even though the jury was not instructed on the lesser in- 
cluded offense if, as here, (1) the defendant has been 
given his day in court, (2) all the elements of the lesser 
included offense are contained in the more serious offense 
and (3) defendant’s guilt of the lesser included offense is 
implicit in, and part of, the jury verdict. State v. Hauser. 
App. Div. ; Sete rer ee. 8 | 

It is clear that the ‘other like crimes” were not so 
nearly identical in method with the crimes of which appel- 
lant was convicted as to earmark them as the handiwork 
of one person; accordingly, the trial judge did not mis- 
takenly exercise his discretion in rejecting the attempt 
of appellant’s trial counsel to adduce evidence of the 
acts involved in the counts of the indictment that were 
dismissed. State v. Garfole. App. Div. 537 

The common-law “year and a day’’ rule, which does 
not conform to present-day medical realities, principles 
of equity or public policy, is an anachronism and is no 
longer part of the common law of this state; the principles 
that historically have moved the courts to prospective 
application only are not present here, and the trial judge 
properly refused to dismiss the indictment for the reason 
that the death of the victim did not occur within one 
year and one day of the shooting. State v. Young. App. 
Div. Ryde Sei 643 

Working for a lottery and possession of lottery slips are 
separate and distinct offenses, and the trial judge mis- 
takenly construed ‘‘place,’’ as used in N.J.S.A. 2A:121-3 
(a), to encompass wherever an offender might be situ- 
ated with lottery slips in his possession; the statute 
clearly was intended to deal with a building or place 


used in connection with a lottery business, and not to em- 
brace indiscriminately each and every location where 
one in possession of lottery slips happened to be, in- 
cluding a public sidewalk, and where the proofs estab- 
lished only the fact of possession. State v. Snow. App. 
Div. 767 

If defendant’s story here were believed, the facts he 
admitted would not support a conviction of larceny from 
the person; there being no statute denominated “larceny 
by trick’? (which defense counsel requested to be charged), 
ordinary larceny was the only additional lesser-included 
offense for which there was present a rational basis for 
a charge, and the trial judge’s failure to charge ordinary 
larceny was clearly prejudicial. State v. Harrison. App. 
Div. 783 

N.J.S.A. 39:4129(b) should be construed to require 
proof of knowledge of involvement in an accident in a 
prosecution for leaving the scene; however, this does not 
impose upon the State the burden of adducing positive 
proof of knowledge, and proof of an impact alone is suf- 
ficient to raise an inference of knowledge on the part of 
the fleeing driver sufficient to withstand defendant’s mo- 
tion for judgment of acquittal. State v. Feintuch. App. 
Div. ...... 869 

The intent to commit carnal abuse is not among the 
list of offenses a defendant must intend to commit in 
order to be held criminally responsible for breaking and 
entry, and the indictment charging this nonexistent crime 
must be dismissed; nothing, however, would prevent the 
State from now seeking an indictment for breaking and 
entering with intent to rape. State v. Gibson. App. Div. 874 

N.J.S.A. 2A:170-5 is addressed narrowly to behavior 
calculated to attract illicit custom by or on behalf of the 
prostitute, and defendant’s conduct does not fall within 
this particular prohibition; to equate the knowing rental 
of rooms with inviting or soliciting would enlarge the 
meaning of ‘‘invites or solicits” beyond its obvious sense, 
and permit the imposition of punishment for acts not 
clearly prohibited under the statute. State v. Alveario. 
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CRIMINAL PROCEDURE 

United States ex rel. Cleveland v. Warden, N.J. State 
Prison. U.S. 3rd Circ. Ct. App. 122 


Having been put on notice of defense counsel’s request 
for an opportunity to inspect the allegedly stolen articles, 
it was the affirmative duty of the prosecutor to comply 
with the request for discovery within a reasonable time, 
and the trial court properly ordered that the articles 
be suppressed and that the State be precluded from 
offering them in evidence at trial; in the context of this 
case, the issue of the admissibility of all other items of 
evidence should be resolved at trial. State v. Polito. 
App. Div. 315 


Proceedings that take place in open court are matters 
of public record and the news media has an absolute 
right to report thereon. State v. Allen. Supreme Ct. 393 

If a criminal trial is newsworthy and attracts wide- 
spread press coverage, the trial court should seriously 
weigh the need for sequestration; at the least, the jury 
should be forcefully instructed not to read or listen to 
news accounts of the trial proceedings, and emphatically 
reminded of its sworn duty to decide the issues only on 
oo presented in open court. State v. Allen. Supreme 

; 393 

Assuming that an in camera evidentiary hearing is not 
contrary to any constitutional concept, it should be used 
with circumspection; only after the trial court concludes 
that other alternatives are not feasible or proper under 
the circumstances—and upon a clear showing of a serious 
and imminent threat to the integrity of the trial, and 
with the express consent of the parties—should consider- 
ation be given to holding an evidentiary hearing in cam- 
era. State v. Allen. Supreme Ct. 393 

Where there is a question of possible prejudice to a 
defendant’s right to a fair trial resulting from pretrial 
publicity, the trial court has available additional means, 
such as: a) adjournment, b) change of venue, c) foreign 
jury, d) searching questioning to screen out prospective 
jurors infected by pretrial publicity, and e) emphatic 
and clear instructions to the jury to decide the issues only 
on evidence presented in open court. State v. Allen. Su- 
preme Ct. 393 

The trial court has the power to exercise sufficient con- 
trol over the prosecutor, counsel for defense, the accused, 
witnesses and court staff to prevent the release or dis- 
closure of improper information by those sources. State 
v. Allen. Supreme Ct. 393 

In considering defendant’s claim that he was denied 
his constitutional right to a speedy trial, the approach 
to be used is a balancing test in which conduct of both 
the prosecution and the defendant is weighed, and four 
factors are identified: (1) the length of the delay, (2) 
the reasons assigned by the government to justify the 
delay, (3) defendant’s responsibility to assert his right, 
and (4) prejudice to defendant in (a) oppressive pretrial 
incarceration, (b) anxiety and concern, (c) impairment of 
the defense; because of a mixup and lack of organization 
in the prosecutor’s office, the charge here was not brought 
to trial within a period reasonable by constitutional stand- 
ards, and the indictments are dismissed. State v. Moore. 
App. Div. 476 

The criminal-justice system’s basic premise that fac- 
tual issues should be resolved by the fact-finder, be it 
judge or jury, would be severely undermined by a rule 
allowing an irrefutable opinion by an expert witness on 
what is the ultimate issue in the case; for purposes of the 
present case, on remand, defendant’s expert will be al- 
lowed to testify, that testimony to be limited to a refuta- 
tion of the designated polygraph exam#er’s evaluation. 
State v. Baskerville. Supreme Ct. 489 

Here, where defendant was acquitted of bribery and 
the unlawful taking of a fee, and a mistrial was declared 
as to the charge of misconduct in office because the jury 
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was unable to reach a verdict on that count, collateral 
estoppel does not preclude his retrial on that count. State 
v. Triano. App. Div. sis es 512 
The procedure enabling the trial court to inquire pre- 
trial into the sanity of a defendant at the time of the 
commission of the crime is discretionary, and should be 
employed only in those cases where there is demonstrated 
a present inability to stand trial because of a mental con- 
dition; it is deemed civil in nature, and the rule with 
respect to civil juries (if a jury is employed) prevails. 
State v. Gadson. App. Div. 5 


The verdict here of not guilty by reason of insanity by 
a ten-to-two vote was the result of mistake and, there- 
fore, technically illegal; such illegality, however, does 
not give rise to the right of the State to appeal, because, 
as a general rule, legal errors that result in an acquittal 
do not remove the bar to the State’s right to appeal that 
acquittal. State v. Gadson. App. Div. 553 


Where the defense of insanity is raised in a criminal 
action, including criminal trials where the defense of in- 
sanity is raised subsequent to a pretrial finding of sanity 
at the time that the crime was committed, the rule as to 
criminal verdicts obtains, and the verdict of the jury 
must be unanimous. State v. Gadson. App. Div. 553 


When a patient who is serving a sentence for a crime 
is denied parole solely because he is suffering from a 
mental illness, and a detainer continued, such detainer 
must be treated as a nullity in a proceeding for transfer 
from Trenton Psychiatric Hospital to a less restrictive 
environment; the inmates here shall be treated as any _ 
other civil patient in their applications for transfer, 
which are granted. In re Hospitalization of Patterson. 
Law Div. ... 107 

Since the crime of unlawfully receiving Medicaid funds 
was allegedly committed by the provider within the five- 
year period, the statute of limitations does not preclude 
prosecution of defendant for aiding and abetting the com- 
mission of that crime, although his role in preparing the 
allegedly false cost study was completed more than five 
years before the date of the indictment. State v. Lough- 
rey. App. Div. 761 


To strip a defendant of a defense of alibi is an extremely 
severe sanction; here, where (although defendant’s notice 
under R. 3:11-1 was late) the State had almost six 
month’s notice of the defense and waited until after the 
commencement of trial—when defendant had been lulled 
into believing that there was no objection—to object, the 
trial court abused its discretion and committed reversible 
error in excluding the alibi testimony. State v. Mitchell. 
App. Div. 767 

There was no justification here for invoking the drastic 
remedy of dismissing the indictment charging distribu- 
tion of heroin; neither the principles of double jeopardy 
nor those of fundamental fairness are involved—respond- 
ent has not been convicted of the initial charge of 
possessing heroin, and the order suppressing the evidence 
on which that charge was based in no way affected the 
State’s ability to prosecute him for the earlier distribu- 
tion. State v. Phillips. App. Div. 842 


The issue of whether the excised portions of defendant’s 
statement (which were partly exculpatory as to him and 
inculpatory as to his codefendant) could be effectively 
deleted is debatable—it might have been better practice 
for the trial to have been severed, and the entire state- 
ment used against defendant—but the issue need not be 
decided because his guilt was overwhelmingly estab- 
lished; absent a showing of prejudice to defendant (and 
none exists here), a violation of the Bruton rule and R. 
3:15-2 does not automatically require a reversal. State v. 
Biddle. App. Div. 857 


There was no error in the trial judge’s refusal to grant 
judgments of acquittal or judgments n.o.v. here, where 
it was appropriate for the jury to consider whether, 
under the circumstantial evidence adduced, either one or 
both parents were guilty of cruelty or neglect, as defined 
in N.J.S.A. 9:6-1, and whether the evidence was sufficient 
to determine that either one or both inflicted the injuries 
upon the child, or, if only one was responsible, that the 
other either permitted it without sufficient effort to pre 
vent the assault or failed ‘‘to do or permit to be done 
any act necessary for the child’s physical . . . well-being,” 
which could even include failure to have sought medical 
care sooner. State v. Muniz. App. Div. 927 

Where the presence of defendant at the scene of the 
crime is essential to show its commission by him, the 
burden of proving that presence is upon the State. State 
v. Volpone. App. Div. 929 

Although testimony alleging that a defendant was not 
at the scene of the crime inferentially suggests that he 
was elsewhere, it is not the type of testimony contem- 
plated by the alibi rule; here, where the witness was not 
offering testimony as to defendant’s whereabouts at the 
time the crime was committed but whose statement de- 
nied that the defendant was present during the alterca- 
tion, the court’s refusal to allow his testimony because 
the defense had not complied with R. 3:11-1 was prejudi- 
cial error. State v. Volpone. App. Div. 929 

Whether the proposed witnesses’ testimony can be 
characterized as an alibi defense should not be dispositive, 
since the imposition of the sanction of prohibiting a de- 
fendant from calling a witness for failure to adhere to 
the alibi rule (or the general discovery and inspection 
rule) is not absolute or automatic, but discretionary, 
tempered by what may be required in the interest of 
justice; the trial court here did not, as it should, explore 
alternatives. State v. Volpone. App. Div. 929 

The prosecutor’s statement in summation that, ‘once 
it [the hashish] is in the van, people who are in the van 
possess it; they possess it jointly,’’ is erroneous as a 
matter of law; such essays on the law should be avoided 
in summations by both sides. State v. Murray. App. 
Div. 986 
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CRIMINAL PROCEDURE , Cont’d 

The difficult substantive issue posed here—whether de- 
fendant has been convicted of a different offense from 
that charged by the indictment and the State’s proffer 
of proof—may well be avoided if this case is tried in the 
conventional manner; in any event, it should not be dealt 
with on this anomolous record. State v. Wolden. App. 
Div. 1136 

The trial judge was incorrect in requiring defendant to 
make an election between a jury charge on self-defense 
and accidental wounding, although the judge did not err 
in failing to charge as to accidental wounding; just as 
alibi is not a “‘separate’’ defense, so accident or mis- 
adventure is not a “separate” defense, and a sufficient 
instruction was inherent in the judge’s statement as to the 
elements of the crime of atrocious assault and battery. 
State v. Giberson. App. Div. 1170 

Defendant could not be found guilty of obtaining money 
by false pretenses because the agent of the Division of 
Consumer Affairs did not rely upon defendant’s repre- 
sentation in making payment to him, and the trial court 
should have granted his motion for acquittal; however, 
he intended to commit the crime, and the trial judge prop- 
erly submitted the charge of attempting to obtain money 
by false pretenses to the jury. State v. Franco. App. 
Div. 1196 


CROSS-EXAMINATION 

Cross-examination is not an unqualified and unrestricted 
right, and not only did the overwhelming weight of the 
medical testimony support the compensation judge’s find- 
ing of total disability here, but it also lent substantial 
credence to the genuineness of petitioner’s inability to 
withstand cross-examination; the employer suffered no 
prejudice by reason of its inability to complete petitioner’s 
cross-examination. Nelson v. American Container Corp. 


’ App. Div. 162 
. CRUEL AND UNUSUAL PUNISHMENT 
Estelle v. Gamble. U.S. Supreme Ct. 97 


CUSTODY 

Clearly, the grant of authority to the Superior Court in 
N.J.S.A. 2A:34-23 would include the authority to order 
“joint,” “divided,’’ or ‘split’ custody; assuming, there- 
fore, that the circumstances of the parties and the nature 
of the case render an award of joint custody “‘fit, reason- 
able and just,’ there is no reason why such an order 
should not be entered. Mayer v. Mayer. Chan. Div. 954 

The children here (13 and 11) are not of such tender 
years that an award of joint custody would be detri- 
mental to them, and no order of sole custody in the 
mother, even with unlimited visitation by the father, 
could possibly give them the contact with their father 
that they need and have a right to; for that reason, the 
parties shall have joint custody of the children: the 
mother will have physical custody from September to 
June, and the father will have physical custody during 
July and August. Mayer v. Mayer. Chan. Div. 954 


DAMAGES 


Compensation for shortened life-expectancy per se 
denied; plaintiff's damages in this malpractice action are 
to be measured by the adverse effect the prospect of a 
premature death may have on the quality of his life as 
he actually experiences it. Paladino v. Campos. Law 
Div. 204 

A municipal corporation may not recover as damages 
the costs of its governmental operations it was created to 
perform. City of Bridgeton v. B.P. Oil, Inc. Law Div. 272 

Punitive or exemplary damages, assessed when the 
wrongdoer’s conduct is especially egregious, are awarded 
upon a theory of punishment to the offender for aggra- 
vated misconduct and to deter such conduct in the future; 
in assessing such damages, the trier of fact should take 
into consideration all of the circumstances, including the 
nature of the wrongdoing, the extent of harm inflicted, 
the intent of the party committing the act, and the wealth 
of the perpetrator, as well as any mitigating circum- 
stances that may operate to reduce the amount of the 
os Leimgruber v. Claridge Assoc., Ltd. Supreme 
A. 593 

The decision to award exemplary damages, and the 
amount thereof, rests within the sound discretion of the 
trier of fact; the trial court’s award of punitive damages 
here was sound and reasonable and, absent a finding that 
the quantum of such damages was manifestly outrageous, 
the Appellate Division should have refrained from dis- 
turbing the judgment. Leimgruber v. Claridge Assoc., 
Ltd. Supreme Ct. 593 

A landlord has a duty to mitigate damages where he 
seeks to recover rents due from a defaulting tenant, and 
the burden of proving that reasonable diligence was used 
to re-let the premises shall be upon the landlord; to the 
extent that it is inconsistent with this decision, Joyce v. 
Bauman is overruled. Sommer v. Kridel and Riverview 
Realty Co. v. Perosio. Supreme Ct. 609 

The trial court’s finding that the residential buyers acted 
in good faith here is amply supported by the record, and 
their implied promise to the broker to complete the 
transaction did not encompass a failure to close where 
they had acted in good faith and the inability was due 
to a circumstance beyond their control; under these cir- 
cumstances, the buyers are not obligated to pay the broker 
damages measured by the commission loss. Rothman 
Realty Corp. v. Bereck. Supreme Ct. 657 

Under the agreement here, where the broker was granted 
an exclusive right to sell appellants’ motel property for a 
period of six months, and any sale during the period 
would entitle him to compensation, an award of the con- 
tractual commission predicated on the sales price ob- 
tained by the owners’ direct sale represented the proper 
measure of damages reasonably calculated to compensate 
the broker for the benefit of his bargain frustrated by 
the owners’ wrongful act. Gruber v. Peters. App. Div. 708 


Once a stockholder has status to bring suit on behalf 
of other members and the business entity, he should 
ordinarily be permitted to seek recovery for damages 
incurred by so much of the continuing wrong as were 
sustained before he acquired his stock, as well as for 
those incurred thereafter; however, the circumstances in 
this case (which is very nearly sui generis) excite the 
invocation of equitable principles to shrink the period 
during which recovery will be allowed. Valle v. North 
Jersey Automobile Club. Supreme Ct. 736 

The general rule is that damages for breach of an 
illegal public contract will be denied; because the con- 
tract here is so fraught with corruption, illegality and 
favoritism, respondent is barred from recovery under it. 
Manning Engineering, Inc. v. Hudson County Park 
Comm’n. Supreme Ct. 749 

That implied warranties of merchantability or fitness 
for use were not waived here is made clear by the total 
failure to comply with the conditions for such a waiver 
contained in N.J.S.A. 12A:2-316, and since the jury’s 
verdict was founded on a finding of a defect existing in 
the equipment on the date it was sold and installed and 
on appellant’s negligence in installing it, and not solely 
on the express guarantee, the limitation of damages pro- 
vision contained in the express guarantee has no appli- 
cation; respondent can therefore recover the full extent 
of the stipulated damages. Jutta’s, Inc. v. Fireco Equip- 
ment Co. App. Div. .. 810 

The trial court correctly concluded that the limitation 
on the recoverable consequential damages here was un- 
conscionable; the limitation clause was concealed in a 
provision clearly suggesting that it was conferring on the 
purchaser a benefit in the form of a guarantee; nothing in 
the heading suggests the presence of a sharp limitation on 
appellant’s liability hidden therein. Jutta’s Inc. v. Fireco 
Equipment Co. App. Div. 810 
_ Punitive damages alone may be awarded for false 
imprisonment, but prejudgment interest on punitive dam- 
ages should not be permitted. Zalewski v. Gallagher. 
App. Div. 879 

When acts of wrongdoing by a defendant occur concur- 
rently, as in this case, the wife is entitled to only one 
award for any loss or impairment of her husband’s 
services, society or consortium, even though each wrong 
involves a separate cause of action that would support 
its own per quod count. Zalewski v. Gallagher. App. 
Div. 879 

In an action for gross negligence, punitive damages are 
not recoverable; thus, pretrial discovery of a defendant’s 
financial condition is irrelevant and not within the ambit 
of R. 4:10-2(a). Stern v. Abramson. Law Div. 928 

The insurer here had every right to investigate the 
question of coverage before inquiring further into the 
liability and damage aspects of the accident; while there 
is no doubt that its conduct adversely affected the in- 
terests of its insured and the third parties, it cannot be 
characterized as malicious in nature, or in willful and wan- 
ton disregard of the rights of those parties, so as to 
warrant the assessment of punitive damages against the 
insurer. Kocse v. Liberty Mutual Ins. Co. Law Div. .. 1044 

Although there was no suggestion of malice on the part 
of defendant here (except as implicit in the alleged 
breach of his fiduciary duties), punitive damages are 
particularly apt in the circumstances where a_ public 
official deliberately breaches the confidence reposed in 
him. Hyland v. Simmons. Chan. Div. 1097 


DEFAMATION 


Because of the difficulties that inhere in an automatic 
application of the privilege extended to communications 
preliminary to a proposed judicial proceeding under these 
circumstances (alleged false reports by a private detec- 
tive that preceded an action for divorce on grounds of 
adultery filed by plaintiff’s husband), determination should 
be made on a case-by-case basis following a hearing; if it 
is found here that the report was solely for investigatory 
purposes and that defendant had no direct connection 
with the ensuing litigation, the privilege should rise no 
higher than a qualified one. Devlin v. Greiner. Law 
Div. . 505 

‘The fact that a private detective is empowered under 
N.J.S.A. 45:19-9(a)(9) ‘“‘to secure evidence to be used in 
the trial of any civil or criminal cause’ does not exempt 
him from a liability on a claim based upon the falsity 
of his reports. Devlin v. Greiner. Law Div. 505 

Since plaintiffs allege that the private detective’s report 
was intentionally false, a cause against him for malicious 
prosecution may be maintained, even if it is determined 
that he is entitled to absolute immunity with respect to 
the other causes cf action, if their proofs establish that 
the report was a substantial factor in bringing about 
the subsequent divorce action grounded in adultery. Devlin 
v. Greiner. Law Div. 505 


The actions instituted by plaintiff landlord, sounding 
in libel, slander, and malicious interference with its busi- 
ness against a tenants’ association and its individual 
members, is a private dispute—the contest is whether 
defendants’ expression is protected by law—and there is 
no “public interest” in the case; since the Public Advo- 
cate may not, under the statute creating the office, liti- 
gate a private matter that has no public interest, the 
Department is directed to withdraw from defendants’ 
representation. Delaney v. Penza. Law Div. 513 

The primary, if not sole purpose of the communication 
from the issuer of the credit card to the operator of one 
of its service stations—that plaintiff’s credit card was no 
longer to be honored—considering the fact that there was 
indeed an outstanding obligation, and the total lack of 
personal involvement between plaintiff and defendant, 
was a legitimate business purpose; plaintiff is unable to 
show facts of contrary intention that would substantiate 
a finding of malice, and therefore has been unable to over- 
come defendant’s claim of a qualified privilege. Novack 
v. Cities Service Oil Co. Law Div. ay) 828 


Affirmed essentially for the reasons expressed in 141 
N.J. Super. 563 (App. Div. 1976). Barres v. Holt, Rinehart 
and Winston, Inc. Supreme Ct. 1003 


Although made in a mandatory response to a request 
by the Unemployment Compensation Commission for in- 
formation, the statements made by the former employer 
were not absolutely privileged. Rogozinski v. Airstream 
by Angell. Law Div. ............. 1091 


The letters to the Unemployment Compensation Com- 
mission were qualifiedly privileged; since the former 
employer’s statements were made with, at most, a negli- 
gent disregard of truth, and no improper purpose or 
excessive publication having been shown, the standard 
of express malice has not been met to overcome de- 
fendant’s qualified privilege in explaining the discharges. 
Rogozinski v. Airstream by Angell. Law Div. ..... 1091 


DERIVATIVE ACTIONS 


Once a stockholder has status to bring suit on behalf 
of other members and the business entity, he should 
ordinarily be permitted to seek recovery for damages 
incurred by so much of the continuing wrong as were sus- 
tained before he acquired his stock, as well as for those 
incurred thereafter; however, the circumstances in this 
case (which is very nearly sui generis) excite the invoca- 
tion of equitable principles to shrink the period during 
which recovery will be allowed. Valle v. North Jersey 
Automobile Club. Supreme Ct. . 736 


DISABILITY BENEFITS 


Where an insurer receives notice of an insured’s claim 
for PIP lost-wage benefits, and it is of the opinion that 
the insured is entitled to temporary-disability benefits, 
for which, as here, she has failed to apply, the insurer 
should honor its responsibility to pay PIP benefits as 
the primary source of reimbursement, and immediately 
apply for the collection (i.e., reimbursement) of benefits 
from the Division of Unemployment. Toppi v. Prudential 
Ins. Co. County District Ct. : ; ..... 1226 


DISCOVERY 


The popular theory that New Jersey’s is a “notice 
pleading” practice is a superficial and inaccurate belief 
and, even if it were true (and R. 4:5-2 thus ignored), no 
system of justice can permit a plaintiff to file a com- 
plaint and continue discovery forever; plaintiff has had 
632 days to come up with some kind of case against this 
defendant, and if he has not done so by now, he is unlikely 
to do so in the future; motion for summary judgment 
granted. Horton v. American Inst. for Mental Studies. 
Law Div. 204 


The prosecutor properly revealed the newly learned 
admission, and exclusion of the testimony on the ground 
that the discovery rights of defendant were violated was 
not warranted; even if it were assumed that the ruling 
was an appropriate exercise of discretion, the granting 
of defendant’s motion for a mistrial was not proper; hav- 
ing granted it, the court should not have prohibited the 
introduction of defendant’s admission at a later trial. 
State v. Moore. App. Div. ... cee . 312 


Having been put on notice of defense counsel’s request 
for an opportunity to inspect the allegedly stolen articles, 
it was the affirmative duty of the prosecutor to comply 
with the request for discovery within a reasonable time, 
and the trial court properly ordered that the articles be 
suppressed and that the State be precluded from offering 
them in evidence at trial; in the context of this case, the 
issue of the admissibility of all other items of evidence 
should be resolved at trial. State v. Polito. App. Div. 315 


There was no error in the court’s informing the jury 
that plaintiffs had realized a recovery as a result of a 
prior injury. Sallo v. Sabatino. App. Div. .... 327 


Under the circumstances, the contents of the doctor’s 
report that had been submitted in answer to interroga- 
tories were adopted by plaintiffs, and were admissible as 
an adoptive admission pursuant to Evid. R. 73(8). Sallo 
v. Sabatino. App. Div. . ; 327 


To determine valuation of the stock and its income- 
producing qualities here requires sophisticated discovery 
by an accountant; this means more than a review by 
counsel of the furnished corporate tax returns and the 
naked answers to interrogatories or depositions, and 
plaintiff wife has shown good cause under R. 4:79-5 why 
discovery should be compelled of the books and records of 
the closely held corporation in which defendant husband 
is a 50% stockholder and is actively engaged as a director. 
Gerson v. Gerson. Chan. Div. : atic 


The corporate form should not be used as a shield 
behind which parties can conceal assets from the intent 
of the equitable distribution statutes, and discovery 
should not be blocked by the fact that the closely-held 
corporation here is an out-of-state entity and not a party 
to the suit; if an examination of the corporation’s entire 
financial structure and condition threatens the legitimate 
interests of other shareholders, or the corporate entity 
itself, an appropriate protective order limiting disclosure 
of such information may be sought. Gerson v. Gerson. 
Chan. Div. e DURA ees ch hie 

As a condition to maintaining a suit for malicious prose- 
cution based on events reflected in records that have been 
expunged, a plaintiff must consent to the request of the 
defendants for inspection and copying of the expunged 
records, and the court in which such a suit is filed has 
the jurisdiction to enter such an order if consented to by 
plaintiff; a refusal to so consent will require the dis- 
missal of the suit. Ulinsky v. Avignone. App. Div. .... 593 

Irrespective of respondent’s lack of knowledge, the facts 
here mandate the conclusion that, on the date of his heart 
attack, he should have known that he might have had a 
basis for an actionable claim, and the trial judge erred in 
permitting him to invoke the discovery rule. Burd v. 
New Jersey Telephone Co. App. Div. ................. 642. 











DISCOVERY, Cont’d 
Had plaintiff made even the most perfunctory investi- 
gation as to the nature of the oral contraceptives she 
would have discovered the drug’s potentially dangerous 
propensities, and that they are regularly distributed with 
warnings; her cause of action, if any, against the proposed 
defendants (doctors who prescribed the medication) was 
not ‘‘unknowable”’ nor was it undiscoverable ‘‘by the 
exercise of reasonable diligence and intelligence,” and 
the statute of limitations is not tolled by the discovery 
rule here. Drazin v. Ortho Pharmaceutical Corp. Law 
Div. : 654 
The right to attack at trial the qualifications and ca: 
pacity of the VASCAR operator does not warrant an 
order in the midst of trial to compel him to undergo a 
medical examination for that purpose; such an order is 
not consonant with the summary nature of the trial of a 
traffic offense, and the court rules do not permit any type 
of discovery in cases involving traffic violations. State 
v. Smithson. App. Div. 809 
As much as subsection (c) of R. 4:10-2 is made subject 
to subsection (d) of that rule, subsection (d) is made sub- 
ject to subsection (a), which limits the scope of discovery; 
certain portions of plaintiffs’ expert’s December 15 two- 
page letter should be excised, and the short letter of the 
same date may be withheld entirely, because the material 
does not consist of facts known to Dr. Kanter, or opinions 
held by him, that are admissible or are likely to lead to 
admissible evidence. Franklin v. Milner. App. Div. _ 924 
It is common for experts to serve a dual role as pro- 
spective witnesses and as consultants to attorneys in pre- 
paring a case—obviously, the basic concept of work- 
product (materials and mental impressions obtained by 
an attorney in preparation for trial) cannot gain for such 
material prepared by proposed expert witnesses absolute 
immunity from disclosure; as broad as the discovery 
rules are with respect to reports of expert witnesses, 
however, discovery is limited to material that is relevant, 
admissible, or likely to lead to admissible evidence. 
Franklin v. Milner. App. Div. 924 


Here, where plaintiff had 22 months within which to 
meet the limit of the statute of limitations and failed 
to do so, notwithstanding his knowledge of the extent 
of his claims, and there is no hint of fraud or conceal- 
ment attributable to the defendant, neither the discovery 
rule nor any modification of that rule should apply to 
preserve the actionability of his claim. Rescigno v. Picin- 
ich. Law Div. 1016 

In an action for gross negligence, punitive damages are 
not recoverable; thus, pretrial discovery of a defendant’s 
financial condition is irrelevant and not within the ambit 
of R. 4:10-2(a). Stern v. Abramson. Law Div. 928 

In view of the factors that the employer here is 2 self- 
insured, has a significant pecuniary interest in the out- 
come of the action because of its statutory right to reim- 
bursement, and has knowledge of facts relevant to the 
action, defendant’s counts for discovery adequately state 
a claim for relief. Arcell v. Ashland Chemical Co., Inc. 
Law Div. 1064 

Here, where there was no attempt by plaintiffs to avail 
themselves of the opportunity to engage in any discovery 
until after their complaint was in jeopardy of being dis- 
missed, and they have continued to fail to demonstrate 
how further discovery might rescue it, the trial judge did 
not mistakenly exercise his discretion in denying the re- 
quest for a continuance. Auster v. Kinoian. App. Div. 1136 


DISCRIMINATION 
Usery v. Allegheny County Institutional District. 3rd 
Cire. . 110 


Fair Housing Council of Bergen County, Inc. v. Eastern 
Bergen County Multiple Listing Service, Inc. U.S. Dist. 
Ct. 


183 
Tomkins v. Public Service Electric & Gas Co. USS. 
Dist. Ct. 183 


The impact of N.J.S.A. 18A:36-20 was merely to confirm 
the concurrent jurisdiction of the Commissioner of Educa- 
tion over acts of discrimination committed by school dis- 
tricts without any obligation or diminution of the con- 
tinuing jurisdiction of the Division on Civil Rights; the 
complainants here, having opted to commence this pro- 
ceeding charging sex discrimination in schools in the 
Division, are entitled to continue there. Hinfey v. Mata- 
wan Regional Bd. of Education. App. Div. 430 


DISABILITY BENEFITS 

The board of trustees of the Consolidated Police and 
Firemen’s Pension Fund Commission erred in failing to 
grant appellant’s request for a hearing to determine his 
eligibility to change from age and service retirement to 
accidental disability retirement; his claim was made well 
within the statutory five-year period, and N.J.S.A. 43:16-2 
makes no distinction between an accidental disability claim 
made within the five-year period by an active or a re- 
tired member. Smith v. Consolidated Police & Firemen’s 
Pension Fund Comm’n. App. Div. - 665 


DOCTORS 

Dwyer v. Jung held that a restrictive covenant in an 
attorneys’ partnership agreement violated DR 2-108(a), 
but there is no ccmparable provision of law that makes 
it illegal for a doctor voluntarily to agree to restrict his 
practice of medicine from a given area. Karlin v. Wein- 
berg. App. Div. Sera es et ede OE 


DOMICILE 

The word ‘‘domicile” is used in R. 1:21-1(a) in its ord- 
inary sense: it means one’s home; here, where respond- 
ent is a registered voter in Pennsylvania, he has a Penn- 
sylvania driver’s license and automobile registration, and 
his children go to school in Pennsylvania, there can be no 
question that his domicile is in Pennsylvania. In re Allan 
Jaffee. Supreme Ct. tae 


DOUBLE JEOPARDY 

Judgment affirmed substantially for the reasons ex- 
pressed in 134 N.J. Super. 517 (App. Div. 1975). State v. 
Ableman. Supreme Ct. ... siedenek) dae 

In the circumstances, the trial judge did not abuse his 
discretion in declaring a mistrial and transferring the 
case to another judge when he determined, after some 
testimony had been taken, that the case was sufficiently 
serious to warrant representation of the juvenile by 
counsel, and double jeopardy does not bar a new trial in 
the juvenile court. State in the interest of C.V. App. 
Div. et 305 

The mistrial here was granted as a result of the in- 
ability of the first jury to agree; such a ground for mis- 
trial is clearly one created by ‘‘manifest necessity,’ and 
thus fully warranted. State v. Esposito. App. Div. 590 


DOWER 

This tax sale did not extinguish the inchoate dower 
rights of appellant, but only she may enforce her dower 
interests, and, since the assignee did not exercise the 
right of redemption in the fee, the conveyance of inchoate 
dower rights here became void. N.J. Comm’r of Trans- 
portation v. Shuman. App. Div. 736 

Without statutory authority, a court cannot grant ap- 
pellant the right to elect a lump sum in lieu of dower 
unless parties consent; remanded to allow the lower 
court to ascertain the value of the inchoate dower in- 
terest at the time of alienation. N.J. Comm’r of Trans- 
portation v. Shuman. App. Div. 736 


DRUNK DRIVING 
There are three ways to prove “operation” in a drunk- 
driving case: observation by the arresting officer; evi- 
dence of an intent to drive after the moment of arrest; 
or, as here, a confession by the defendant that he had 
been driving. State v. Prociuk. County Ct. 205 
New Drunk-Driving Law, P.L. 1977, Chapter 29 217 
A one-year revocation of a driver’s license for a re- 
fusal to take a breath-chemical test should be imposed 
in connection with a subsequent offense of driving while 
intoxicated, with or without regard to a prior breath-test 
refusal. Attorney General’s Formal Opinion No. 13 - 
1977 625 
A Look At The Revised Drunk-Driving Law, by Nathan 
S. Kirsch 633 
By the 1975 amendment to the Motor Vehicle Law, 
motorized bicycles were specifically exempted from the 
definition of motor vehicles; since it cannot be said that 
N.J.S.A. 39:4-50 “plainly and unmistakably” applies to 
motorized bicycles, defendant’s conviction for driving a 
moped while under the influence of alcohol must be set 
aside. State v. Gilfesis. Camden County Ct. 686 
Although the penalties of the present and prior statutes 
differ, the new 1977 law is not substantively different from 
prior drunk-driving laws; defendant, who pleaded guilty 
to driving while under the influence of an intoxicant in 
1977, and who had been convicted of impaired driving 
in 1975, is penalized as a subsequent offender. State v. 
Nugent. Hackensack Municipal Ct. 1085 
‘Drunken or impaired driving on private lands is a vio- 
lation of N.J.S.A. 39:4-50. State v. Magner. App. Div. 1015 
The exception as set forth in N.J.S.A. 2A:84A-22.6 
necessitates the denial of the physician-patient privilege 
here, where the operator of a motor vehicle was brought 
by the police to the hospital for the taking of a blood- 
alcohol level sample (the hospital having previously 
agreed to provide it) and there is other evidence that 
the operation of the vehicle was affected by the excessive 
use of alcohol or other dangerous drug; the fact that the 
sample was taken for diagnostic purposes only (because 
of a misunderstanding) shall not disentitle the police to 
the result. In the interest of M.P.C. Juv. and Dom. Rel. 
Ct. eh. ' 1099 
The policy adopted in N.J.S.A. 39:4-14.1 and -14.3 of 
subjecting moped operators to the standard of care and 
conduct imposed on vehicle drivers is so essential to 
public welfare and safety that it must prevail over a 
narrowly definitional analysis of the phrase ‘‘motor ve- 
hicle” in N.J.S.A. 39:450, and defendant, who operated 
a moped on a public roadway while under the influence 
of intoxicating liquor, is guilty of violating N.J.S.A. 39:4 
50; State v. Gilfesis not followed. State v. Lyons. County 
Ct. 1101 
Although on appeal, this matter was no longer a ‘‘case 
pending’’ after defendant had been sentenced for drunk 
driving by the county court, which preceded the effective 
date of chapter 29’s more lenient discretionary penalty 
provision; having been convicted prior to the effective 
date, defendant has the right to apply for the qualified 
relief allowable under section 6, but she is not entitled to 
an order of remand for plenary resentencing in accord- 
ance with the new sentencing scheme. State v. Duswalt. 
App. Div. 1186 


DUE PROCESS 

The board of education’s directive to a teacher to sub- 
mit to a psychiatric examination did not constitute a 
violation of his constitutional rights; the board does not 
question the teacher’s right to say or do any of the 
things mentioned in its statement of reasons—it simply 
contends that his actions display evidence of deviation 
from normal mental health which may affect his ability 
to teach, discipline and associate with the students— 
and its determination was a fair and reasonable one, 
based on credible evidence. Gish v. Paramus Bd. of Edu- 
cation. App. Div. .. eRe 

What is due process depends upon what the State or 
governmental body seeks to take from or deprive a per- 
son of receiving, and a requirement that a teacher subject 
himself to a psychiatric examination can hardly be classi- 
fied as a penalty or a sanction. Gish v. Paramus Bd. of 
Education. App. Div. .............. j ee eee 

In a preliminary jurisdictional hearing to determine 
whether a juvenile charged with homicide should be 
tried as an adult, due process requires only that the ac- 
cused be afforded a fair hearing where he is represented 
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by counsel and has an opportunity to be heard and pre- 
sent evidence; statements of the juvenile obtained without 
Miranda warnings and inculpatory statements of co-de- 
fendants are admissible. In re B.T., W.W. and E.S. App. 
Div. 78 

N.J.S.A. 24:4-48, permitting the transfer of a juvenile 
for adult prosecution on a charge of homicide, applies 
regardless of the degree of homicide or participation of 
the accused; it encompasses a felony murder and also 
one who aids or abets another in the commission of a 
homicide. In re B.T., W.W. and E.S. App. Div. 78 

Any comment or other action by the State reflecting 
adversely upon a defendant’s exercise of his right of 
confrontation and presence at trial may fatally vitiate 
beyond repair the concept of a fair trial; in this case, 
the prosecutor’s remarks (about defendant’s ability to 
hear the State’s witnesses and “comport” his testimony 
to theirs) irreparably prejudiced the defendant. State v. 
Robinson. Law Div. 89 

Although plaintiff is not entitled to reinstatement in his 
unclassified position, he will be afforded a post-termina- 
tion evidentiary hearing for the limited purpose of estab- 
lishing the circumstances of his removal and their rele- 
vance to the application of the Civil Service Rule that 
provides for restricted access to positions in the classi- 
fied civil service with respect to prospective employees 
who previously have been removed from public service. 
Campbell v. Atlantic County Bd. of Freeholders. Law 
Div. ... 100 

Absent specific legislation, an administrative tribunal 
may mold its own proceedings so long as they operate 
fairly and conform with due-process principles; denial 
of a rehearing, alone, does not constitute a violation of 
due process. In re Marvin Gastman, D.O. App. Div. . 275 


Under circumstances where the State could not detain 
an individual at liberty for lineup purposes, it may not 
force a pre-trial detainee into a similar line-up, and the 
validity of a suspicion that an individual is the perpetra- 
tor of the alleged crime must be tested by a neutral and 
detached magistrate; an affidavit by the prosecuting at- 
torney attesting to its existence will not suffice. State v. 
Foy. Law Div. 281 

N.J.S.A. 43:10-18.50, which denies plaintiff’s wife wid- 
ow’s pension benefits because plaintiff was over 50 when 
he married her and she is 15 years his junior, is not 
discriminatory and does not violate their due-process and 
equal-protection rights; the challenged statute is reason- 
ably related to a legitimate state interest in protecting 
the financial integrity of the pension plans. Reiser v. Pen- 
sion Comm’n of the Employees Retirement System of 
Passaic County. Law Div. 337 

There is no constitutional infirmity in the statutory 
procedure by which a capital project is funded in a type-I 
school district. Garfield Bd. of Education v. City of 
Garfield. App. Div. 414 

It is clear that the ‘‘other like crimes’? were not so 
nearly identical in method with the crimes of which ap- 
pellant was convicted as to earmark them as the handi- 
work of one person; accordingly, the trial judge did not 
mistakenly exercise his discretion in rejecting the attempt 
of appellant’s trial counsel to adduce evidence of the 
acts involved in the counts of the indictment that were 
dismissed. State v. Garfole. App. Div. 537 


Under both state and federal constitutional guarantees, 
where an owner’s name and address appear on the muni- 
cipality’s tax rolls, notice must be sent by mail before a 
taxpayer’s right to redeem his property may be fore- 
closed; City of Newark v. Yeskel is overruled, and the 
requested relief is granted to the landowner in this case, 
but (to avoid upsetting settled titles based on foreclosure 
proceedings) the decision is to be applied prospectively 
only. Twp. of Montville v. Block 69, Lot 10. Supreme 
CE 
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Due process does not require a hearing where a person 
has only an expectation of an interest (here, an expecta- 
tion that a lease would be renewed), and appellant’s 
naked assertion of a right to be heard before the sched- 
ules of two subsidized bus companies were coordinated, 
and their terminal facilities were merged, is without 
legal support. Brown v. The Commuter Operating Agen- 
cy. App. Div. ; 691 

Since the interests in a rescission proceeding are akin 
to those in a disciplinary proceeding, only the due-process 
rights ordained for the latter in Wolff v. O’Donnell and 
Baxter v. Palmigiano are appropriate here, and those 
cases expressly rejected mandating confrontation of wit- 
nesses in the disciplinary context; the right of confron- 
tation in a rescission hearing is left to the discretion of 
the prison officials. O’Neal v. N.J. State Parole Bd. App. 
Div. 739 

Neither prison disciplinary authorities nor the parole 
board dealing with rescission matters is bound to give a 
written statement explaining its negative response to a 
request for confrontation and cross-examination when a 
crime is alleged, as in this case; the infringement on 
the criminal process that such a procedure would entail 
warrants the curtailment of this right in the rescission 
setting. O’Neal v. N.J. State Parole Bd. App. Div. 739 


DURESS 

The decision in the following case was affirmed by the 
Supreme Court on December 23, 1976; see digest in the 
January 20 issue, 100 N.J.L.J. 46. 

As a police officer for almost four years, plaintiff knew 
his legal rights to a hearing before discharge and also his 
rights under the criminal process; defendant municipal- 
ity did not subject him to the pressures of a decision that 
under law were tantamount to coercion when he was 
asked to either resign or to stand charges of criminal 
conduct, nor were Miranda warnings required, since there 
was no custodial interrogation. McBride v. Atlantic City. 
App. Div. 
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DURESS, Cont’d 

Henceforth, duress shall be a defense to a crime other 
than murder if the defendant engaged in conduct be- 
cause he was coerced to do so by the use of, or threat 
to use, unlawful force against his person, or the person 
of another, which a person of reasonable firmness in his 
situation would have been unable to resist. State v. Tos- 
cano. Supreme Ct. 609 

The defendant has the burden of persuasion on the 
issue of duress, and he must establish the defense by a 
preponderance of the evidence in order to win an acquit- 
tal. State v. Toscano. Supreme Ct. 609 

Here, where defendant had ample opportunity to avoid 
committing the crime by either calling the police to 
report the threat, or by simply avoiding the criminal act, 
between the time of the threat on Friday and the commis- 
sion of the criminal act on Sunday, the trial court did not 
err in holding that the defense of duress was not avail- 
able to him. State v. Toscano. App. Div. 1092 


DUTY OF CARE 

Since additional criminal attacks should have been 
anticipated, it is not unreasonable to infer that reasonable 
security measures would have served as a deterrent, and 
that the supermarket’s failure to take such measures 
constituted a substantial factor in the assault on plaintiff; 
on the basis of the particular facts in this case, a jury 
question is presented as to whether defendants discharged 
their duty to take reasonable security measures for the 
protection of their patrons. Atamian v. Supermarkets 
General Corp. Law Div. 302 


DUTY TO WARN 

There is a duty to warn of the inherent dangers of 
physical harm from misuse of a product where the manu- 
facturer knows of a possible misuse and resulting danger 
or should have known of it in the reasonable course of 
his business; here, the trial judge told the jury of defend- 
ant’s duty to warn and even pointed out that, if plaintiff 
had been contributorily negligent as a result of not hav- 
ing the proper instructions as to use and a warning of 
possible dangers from misuse, then the contributory neg- 
ligence was not a bar to recovery. Mohr v. B. F. Goodrich 
Rubber Co. App. Div. 470 
DYFS 

A juvenile adjudicated delinquent or in need of super- 
vision has no constitutional right to treatment for a 
mental disorder without first being confined for purposes 
of treatment; the right, if any, and the extent thereof, is 
triggered by a confinement, not by the adjudication of 
delinquency. In re D.F. App. Div. 129 

The Juvenile Court may not commit an adjudicated de- 
linquent or one in need of supervision to the care and 
custody of the Division of Youth and Family Services 
and at the same time order DYFS to make specific place- 
ment for the purpose of imposing the cost thereof on that 
agency. In re D.F. App. Div. 129 

Even as a condition of probation, a requirement that a 
juvenile submit himself for psychiatric care must not 
entail excessive costs. In re D.F. App. Div. 129 


ECONOMIC DEVELOPMENT AUTHORITY BONDS 

An exemption of the interest income and gain on sales 
of Economic Development Authority bonds from State 
taxation is not applicable to franchise taxes. Attorney 
General’s Formal Opinion No. 7 - 1977 498 


EDUCATIONAL FACILITIES AUTHORITY LAW 
Religious services organized and conducted by students 
in educational facilities leased by the Educational Facili- 
ties Authority to Ramapo College do not violate the Edu- 
cational Facilities Authority Law. Attorney General’s 
Formal Opinion No. 21 - 1977 974 


EJUSDEM GENERIS 

The trial judge should not have applied the rule of 
ejusdem generis to R. 4:3-2 here; the Commissioner of 
Transportation, as a public officer, falls within the literal 
meaning of the rule, and venue should be transferred to 
Mercer County, where the cause of action arose. J. J. 
Nugent Co. v. Sager. App. Div. 952 


ELECTIONS 
Tampering with the fundamental right of suffrage, 
which includes the right to nominate, cannot be con- 
doned, and it does not matter that the particular primary 
election was uncontested and that respondent had the 
“permission” of the persons whose names he signed; 
were it not for his advanced age and his almost 50 years 
at the bar without any prior disciplinary involvement, 
respondent would be dealt with most severely; he is sus- 
pended for one year. In re Joseph F. Mattice. Supreme 
Ct. 401 
Political party committees are prohibited from endors- 
ing a candidate prior to a primary election. Attorney 
General’s Formal Opinion No. 9 - 1977 530 
The transfer and expenditure of amounts reserved by 
taxpayers in the Gubernatorial General Election Fund 
under the Gross Income Tax Act is consistent with Art. 
8, Sec. 1, p. 7 of the State Constitution. Attorney General’s 
Formal Opinion No. 12 - 1977 558 
No justification whatever exists for requiring that a 
candidate for the governing body in a Faulkner Act com- 
munity must have been a resident of the community for 
two years if it is a city of the first class, but is not sub- 
ject to any such residency requirement if it be other than 
a city of the first class. Cherrick v. Smith. App. Div.. 702 
N.J.S.A. 19:44A-29(b) prohibits all campaign contribu- 
tions in excess of $600 to any candidate in the 1977 guber- 
natorial general election, regardless of whether the can- 
didate elects to receive public funds and regardless of 
whether the money is intended to be used to pay primary 
debts. Common Cause v. N.J. Election Law Enforcement 
Comm’n. Supreme Ct. 754 
The Primary Elections Law is constitutional; the State 
has a legitimate interest in preventing ‘‘raiding’’ or 


crossover voting and in preserving parties as viable and 
identifiable interest groups. Friedland v. State of N.J. 
Law Div. = RET OR Aes 

N.J.S.A. 19:23-24, which provides for the drawing for 
positions on the ballot by cards, instead of capsules, ex- 
cepts from its operation counties in which voting ma- 
chines are used. Garramone v. Caputo. App. Div. .. 835 

The constitutional and statutory requirement for the 
office of state senator of a one-year residence in the 
senatorial district from which a candidate seeks elec- 
tion fills a compelling need and is rationally related to 
legitimate state objectives. Ammond v. Keating. App. 
Div. 850 

N.J.S.A. 19:5-3 and 19:23-7 evidence a clear legislative 
intent that one filing a petition to be placed on the ballot 
for nomination as a member of the county committee 
must, at the time of filing, be fully qualified for the office; 
they do not permit the qualifications (here residency) to 
be met or satisfied at some time in the future. Nickerson 
v. Capella. App. Div. 859 

N.J.S.A. 19:44.1 applies to a voter who has more than 
one place of residence where he is entitled to vote, per- 
mitting him to elect one as his voting domicile, and has 
no application here; assuming, arguendo, that it has 
application to residency requirements of candidates for 
office, it is clear from the findings of the trial judge that 
defendant does not have a dual residency. Nickerson v. 
Capella. App. Div. 859 

The county clerk does not have the discretionary au- 
thority here to grant the requested transfer from column 
C to column B; as to the slots in column B sought to be 
filled at this time, there is a vacancy either by ‘‘resigna- 
tion” or ‘otherwise’; in either case, N.J.S.A. 19:23-12 
provides the means to fill the vacancy, and its require- 
ments must be satisfied. Tomasin v. Quinn. Law Div. 922 

The one-person, one-vote rule applies to the board of 
education election in this case, and the maximum devi- 
ation here of 50.3% is clearly beyond the 10% deviation 
from the norm designated by the U.S. Supreme Court as 
constituting a de minimis departure from voter equality; 
the State has not shown a sufficient reason for upholding 
the substantial deviation inherent in this apportionment 
plan, and N.J.S.A. 18A:13-8 is unconstitutional as applied 
to this regional school district. Franklin Twp. v. North 
Hunterdon Regional H.S. Bd. of Ed. Supreme Ct. 941 

The provisions of N.J.A.C. 19:25-15.36 contravene the 
policy and express provisions of the New Jersey Campaign 
Contributions and Expenditures Reporting Act, and are 
consequently illegal and void. Common Cause v. N.J. 
Election Law Enforcement Comm’n. App. Div. 1007 

Since those on the peremptory list are not “qualified” 
voters, they are not to be considered as “registered vot- 
ers” in the process of determining the number of sig- 
natures required to place the referendum on the ballot. 
Citizens for Charter Change in Essex County. App. 
Div. 1014 

N.J.S.A. 40:41A-20 is the section of the Optional County 
Charter Law that governs the form of petition to be used 
in a direct petition for a referendum under the act; it 
does not require a verification by the circulator of the 
petition, and no other section of the law requires it. 
Citizens for Charter Change in Essex County. App. 
Div. 1014 

The election is voidable only if such a showing of illegal- 
ity is made so as to render the voters’ decision fraud- 
ulent, and no such showing exists here; when he attested 
that he was a legal voter, the candidate clearly was not 
attesting that he was a registered voter of that district, 
and he constitutionally had the right to vote even if, in 
fact, he did not have the ability to exercise that right on 
the date the petition was filed. Alston v. Mays. Law 
Div. 1098 


ELECTRIC METERS 

The inference in N.J.S.A. 2A:170-64 that the person to 
whom the electricity is furnished has created or caused 
the creation of a prohibited act with intent to defraud is 
reasonable, and may be given greater or lesser weight 
by the fact-finder depending on the particular circum- 
stances; here, proof of the tampering with the meter 
by a device that retarded the measurement of current, 
together with the fact of finding the meter ring in defend- 
ant’s garage, amply supports the application of the “‘pre- 
sumptive evidence’ rule of the statute. State v. Curtis. 
App. Div. 536 


EMPLOYMENT RELATIONS 
_A restrictive covenant must be based upon a good con- 
sideration, and must be ancillary to a contract of em- 
ployment; where the employment relation already exists, 
a restrictive covenant must be supported by a contract 
of employment or some other form of consideration, and 
no consideration passed to plaintiff here. Hogan v. Ber- 
gen Brunswig Corp. Chan. Div. 1007 
The existence of sufficient consideration to support a 
post-employment restraint may be found in either the 
original contract of employment or in a post-employment 
contract, where the supporting consideration is, at least 
in part, the continuation of employment; the trial judge 
erred in holding, as a matter of law, that there was a 
lack of consideration to support the restrictive covenant 
here. Hogan v. Bergen Brunswig Corp. App. Div. 1115 


ENERGY 
The New Federal Department of Energy, by Bennet 
D. Zurofsky 997 


ENVIRONMENTAL PROTECTION 

The purpose of the permit and certificate requirements 
of N.J.S.A. 26:2C-9.2(a) was to afford the Department of 
Environmental Protection knowledge of all changes cap- 
able of exacerbating air pollution before such potential 
is realized so as to permit more adequate controls; the 
exemption of existing equipment does not extend to the 
installation of new equipment or other alteration of exist- 
ing equipment after the effective date of the Act. N.J. 
Dept. of Environmental Protection v. Midland Glass Co., 
Inc. App. Div. 73 


N.J.S.A. 58:10-23.10 clearly creates only two exceptions 
to liability for the discharge or spillage of petroleum 
products in a situation such as is presented here: an act 
of war or an act of God; acts of third parties or vandals 
are not included. Lansco, Inc. v. N.J. Dept. of Environ- 
mental Protection. App. Div. 118 

The trial court erred in not receiving in evidence the 
environmental depositions; however, there is no basis 
in the record for determining that defendant does not 
have sufficient vacant developable land free from dis- 
abling ecological considerations to enable it to create the 
zoning opportunity for its fair share of the region’s need 
for least-cost housing. Oakwood at Madison, Inc. v. Twp. 
of Madison. Supreme Ct. 129 

The State possesses all incidents of ownership to riparian 
lands, and has complete discretion to convey an interest 
therein and determine a consideration therefor; by neces- 
sary implication, it has the lesser power of granting 
licenses, revocable or otherwise, and fixing the amount 
to be charged for such license, and there is nothing in 
the record here to support the contention that the Natural 
Resource Council acted beyond the scope of the powers 
vested in it or exercised them in an arbitrary or illezal 
manner. Atlantic City Electric Co. v. Bardin. App. Div. .203 

The Federal Highway Administration’s determination 
as to the “major” or “non-major” classification of the 
Parkway-widening project is itself a significant environ- 
mental review under the National Environmental Policy 
Act; despite the absence of an environmental-impact 
statement or negative declaration here, the project is 
exempt from Executive Order No. 53, and the borough 
cannot maintain this action under N.J.S.A. 2A:35A-4(a) 
or (b). Borough of Kenilworth v. N.J. Dept. of Trans- 
portation. App. Div. ... .. 980 
_ Many years prior to defendant’s acquiring the property 
in question for manufacturing purposes, oil had been 
placed onto and into the land and the escape of that oil 
occurs without defendant’s intervention; defendant has 
not “discharged” within the meaning of N.J.S.A. 58:10- 
23.1 et seq., and it would be inequitable to impose on 
defendant the burden of abating the pollution condition 
solely on the theory of ownership. N.J. Dept. of Environ- 
mental Protection v. Exxon Corp. Chan. Div. . 980. 

There is no inherent impropriety in the issuance of a 
provisional permit, and the record here amply supports 
the conclusion of the Commissioner of the Department 
of Environmental Protection to grant the permit despite 
unresolved questions as to the ultimate solution of the 
environmental effect of the salt emissions from the cooling 
towers. Public Interest Research Group of N.J., Inc. v. 
N.J. Dept. of Environmental Protection. App. Div. 1068 

The federal government, by virtue of the Atomic Energy 
Act, has exclusively preempted regulation that involves 
protection against radiation hazards, and the Commis- 
sioner has no power under CAFRA to make an inde- 
pendent judgment as to the ability of the planned facility 
to protect against radiation hazards. Public Interest Re- 
search Group of N.J., Inc. v. N.J. Dept. of Environmental 
Protection. App. Div. oe RS, PR Tees ma 1068 

CAFRA is not an act regulating nuclear facilities—its 
purpose and scope is to regulate land uses to preserve 
the coastal area—and the federal environmental-impact 
statement here was manifestly sufficient for the Com- 
missioner to declare it complete under the requirements 
of CAFRA. Public Interest Research Group of N.J., Inc. 
v. N.J. Dept. of Environmental Protection. App. Div. 1068 

The Legislature intended that the hearing held by the 
Commissioner of the Department of Environmental Pro- 
tection in conjunction with the application for a con- 
struction permit under the Coastal Area Facility Review 
Act be informational in nature; merely because the duty 
is imposed on the agency to receive and consider evi- 
dence, the hearing does not have to be of the trial type, 
and the hearing afforded below fully complied with the 
requirements of CAFRA and the Administrative Pro- 
cedure Act. Public Interest Research Group of N.J., Inc. 
v. N.J. Dept. of Environmental Protection. App. Div. 1068 


EQUAL EMPLOYMENT OPPORTUNITY 


Changes In EEOC Procedures, by Bennet D. Zurof- 
sky 1055 


EQUAL PROTECTION 
To deny defendant the opportunity to apply for admis- 
sion into a Pre-Trial Intervention Program because he 
is accused of committing a crime in a county that does 
not have such a program (a right granted to defendants 
in 12 other counties) would be a denial of equal protec- 
tion; the establishment of a PTI program for Somerset 
County, and the removal of this case from the trial list 
until such a program is established, is hereby directed. 
State v. Kowitski. Law Div. 41 
Plaintiffs should be entitled to individual hearings con- 
cerning the restoration of their disability pensions in 
accordance with the criteria set forth in Skulski v. Nolan; 
the reason for the reopenings is common to all the Hud- 
son County pension cases, and the same criteria must be 
equally applied. Hyjack v. Nolan. Law Div. ..... 86 
Affirmed for the reasons in the opinions below; hos- 
pital-service corporations open for membership to the 
general public are a sufficiently distinguishable category 
from other health-care plans, and from the general public 
not members of any health plan, such that their different 
treatment in the respect here involved cannot be said to 
be arbitrary or to deny equal protection. Borland v. 
Bayonne Hospital. Supreme Ct. ........... I Re 
N.J.S.A. 43:10-18.50, which denies plaintiff's wife widow’s 
pension benefits because plaintiff was over 50 when he 
married her and she is 15 years his junior, is not dis- 
criminatory and does not violate their due-process and 
equal-protection rights; the challenged statute is reason- 
ably related to a legitimate state interest in protecting 
the financial integrity of the pension plans. Reiser v. 
Pension Comm’n of the Employees Retirement System 
of Passaic County. Law Div. ; 337 











EQUAL PROTECTION, Cont’d 

The public-utility gross-receipts tax is in lieu of a 
property tax; the method of apportionment is a reason- 
able exercise of legislative function, and is not violative 
of the constitution. McKenney v. Byrne. Law Div. .. 342 

The interpretation of the board of trustees of PERS— 
in rejecting applicant’s contention that the pecuniary 
value of his wife’s homemaking and other personal serv- 
ices should be computed and taken into account in arriv- 
ing at a comparison of support under N.J.S.A. 43:15A- 
6(g)—is reasonable and in accord with the generally ac- 
cepted meaning of the language. In re Tomarchio. App. 
Div. 477 


The rate of contribution for female members of PERS 
is minimally higher than that of male members because 
of the statistical fact that women live longer than men; 
such a classification, founded on a reasonable basis, does 
not violate due process or equal protection. In re Tomar- 
chio. App. Div. 477 


Where a taxpayer’s realty is assessed at true value and 
such assessment is substantially higher than the common 
level generally applied to other properties (or, in the 
absence of a common level, than the average ratio of 
the Director of Taxation) then the taxpayer ordinarily 
will have shown discrimination and is entitled to relief. 
Piscataway Assoc., Inc. v. Twp. of Piscataway. Supreme 
Ct. ea 593 


Reversed on the basis of the rationale set forth in Pis- 
cataway Assoc., Inc. v. Twp. of Piscataway. Fox Enter- 
prises, Inc. v. Twp. of Piscataway. Supreme Ct. 598 

A municipality may lawfully charge non-residents a 
higher fee for membership in a municipal beach facility 
than it charges residents, and the requirement for sea- 
sonal memberships constitutes an entirely reasonable 
attempt by the municipality to insure the orderly use 
and maximum enjoyment of a limited municipal facility. 
Hyland v. Borough of Allenhurst. App. Div. 681 

There is nothing in the fair or necessary implications 
of the public-trust doctrine to require a municipality to 
provide, at its own cost, facilities for the state’s popula- 
tion at large if it wants to make provision for the recrea- 
tional needs of its own inhabitants. Hyland v. Borough 
of Allenhurst. App. Div. nee is 681 


Appellants’ exclusion from the pay-differential authori, 
zation of the Department of Institutions and Agencies’ 
Rule 11 is invidiously discriminatory because of the 
patent lack of any reasonable basis for the exclusion in 
terms of the general purpose and policy of the regulation 
in question, and appellants here have borne their burden 
of proof as to the arbitrariness of the exclusion and, 
hence, the denial of equal protection to the class dispar- 
ately treated, namely, the county welfare board directors 
and deputy directors. Essex County Welfare Bd. v. Klein. 
App. Div. ... , ees 691 

The proof of dependency requirement imposed on wid- 
owers under N.J.S.A. 34:15-13(f) is violative of equal pro- 
tection, as are those provisions differentiating between 
widows and widowers in the duration and computation of 
death benefits; the remedy of the judge of compensation 
in applying uniformly those dependency provisions of the 
Workers’ Compensation Act to all surviving spouses of 
deceased workers, without regard to whether the claimant 
is a widow or a widower, is affirmed; this decision shall 
be prospective in its application. Tomarchio v. Twp. of 
Greenwich. Supreme Ct. oe: .. 1109 

The judgment below is affirmed, except that no view 
is expressed as to whether the court correctly applied 
the “strict scrutiny” test in invalidating this particular 
gender-based classification; even if a less rigorous stand- 
ard is used, the classification is unconstitutionally dis- 
criminatory. Palagonia v. City of Newark. App. Div. 1174 


EQUITABLE DISTRIBUTION 


Where equitable distribution is sought pursuant to N.J. 
S.A. 2A:34-23, an earlier separation agreement will be a 
bar to such relief only if, and to the extent that, it can 
qualify as a property settlement, and can likewise be 
shown to have been fair and equitable. Smith v. Smith. 
Supreme Ct. ; 153 


When the parties to a divorce action have previously 
entered into a separation agreement accompanied by a 
separation in fact, the date at which the marriage will 
be held to have terminated, for purposes of determining 
and valuing assets eligible for equitable distribution, will 
be the date of the agreement. Smith v. Smith. Supreme 
Ct. She ; 153 


Because support payments are intimately related to 
equitable distribution, and because trial judges should 
have the utmost leeway and flexibility in determining 
what is just and equitable in making allocations of mari- 
tal assets, henceforth the standard of proof as to change 
of circumstances shall be the same, regardless of whether 
the support payments being questioned were determined 
consensually or by judicial decree. Smith v. Smith. Su- 
preme Ct. . Re deat 153 


In light of what was said in Smith v. Smith—that a 
pre-1971 separation agreement, concerned almost ex- 
clusively with support provisions and effecting no real 
change in the property interests of the spouses, does not 
bar a later claim for equitable distribution in a divorce 
proceeding instituted under the new law—the agreement 
here cannot be said to be of such a nature as will fore- 
close a claim for equitable distribution. Carlsen v. Carl- 
sen. Supreme Ct. ...... 158 


Separation agreements between spouses (unenforce- 
able at law) have long been considered to fall within the 
category of contracts enforceable in equity, but only if 
found to be just. Carlsen v. Carlsen. Supreme Ct. 158 


Equitable Distribution Expanded; Smith And Carlsen: 


The Doctrine Of Schiff Overruled? By Monroe Ackerman 
and Gary N. Skoloff. ............ eat 


169 


One of the parties cannot be denied an equitable allo- 
cation simply because the primary asset is not or should 
not be liquidated, and where, as here, the primary asset 
is the marital residence and the court determines that it 
should neither be immediately sold nor that joint title 
should be retained pending a future sale, but rather that 
the wife should continue to reside therein for an extended 
or indefinite period, the appropriate procedure to follow 
is for the court to determine the percentage of total value 
to which each spouse is equitably entitled; to the extent 
that assets awarded to the husband are insufficient to 
reach that percentage, title to the residence should be 
ordered conveyed to the wife subject to her giving a mort- 
gage in favor of the husband in the amount of the dif- 
ference. Gemignani v. Gemignani. App. Div. 281 


By executing a deed of property of which he had been 
sole owner to himself and his wife as tenants by the en- 
tirety, the husband clearly made a gift, and the house 
that the husband and wife subsequently bought is a mari- 
tal asset subject to distribution despite the fact that the 
funds for the down payment are traceable to what was 
at one time the husband’s separate pre-marital property. 
Canova v. Canova. Chan. Div. 297 


Plaintiff wife is not entitled to share in that portion 
of enhancement in value of the marital home, which had 
been purchased by defendant husband before the mar- 
riage, that was due solely to inflation or other economic 
factors and to which she did not contribute in any way. 
Mol v. Mol. App. Div. 329 

Upon the death of a joint tenant, the survivor acquires 
a substantive interest in the premises within the con- 
templation of the equitable distribution statute; it is 
appropriate to evaluate that interest at one-half the net 
value of the property, as if partition by sale had occurred 
at the time of the death. Gauger v. Gauger. Supreme 
(Ci ee eae gp Ad et, oH 4 me 320) 663 

The home here, acquired by the husband seven years 
after the parties separated, will not be considered an 
asset subject to equitable distribution. Ross v. Ross. 
Chan. Div. En Oe phoney oe 1015 

The retirement benefits provided for by defendant’s 
pension plan constitute property acquired within the in- 
tent of N.J.S.A. 2A:34-23; the matter is remanded for 
distribution of this asset in accordance with equitable 
principles, which should take into account, among other 
things, defendant’s options under the retirement plan and 
the possibility of his death before retirement or before 
exercising an available option. McGrew v. McGrew. 
App. Div. ; 1016 


EQUITY 
The Legislature has not given PERC the power to en- 
join strikes, but, even if it had, a court of equity would 
retain its inherent power to enjoin illegal public employee 
strikes. Bd. of Ed. of the City of Asbury Park v. Asbury 
Park Education Ass’n. Chan. Div. 100 
It is entirely appropriate for a court of equity to vacate 
an injunctive order where circumstances have changed, 
and where, as here, plaintiffs are not continuing to manu- 
facture and market the products that were the subject of 
the trade secret, it would not be equitable to continue the 
restraints; it would be purely punitive. Nat’! Inst. for Re- 
habilitation Engineering v. Fenton. App. Div. 330 
The doctrine of equitable conversion is a fiction and 
wholly a creation of equitable jurisprudence, and should 
not be applied to resolution of issues of taxation; in the 
context of this case, the regulation in question (which 
would tax interests in real property hitherto deemed 
exempt) exceeds the authority delegated to the Director 
of the Division of Taxation by the statute under which it 
was adopted. In re Estate of Houghton. App. Div. . 510 
A court of equity does not have jurisdiction to enforce 
the penal laws of the state or the ordinances of a munici- 
pality unless the activity sought to be enjoined in and of 
itself constitutes a nuisance. Inganamort v. Merker. Chan. 
Div. A> Reg ee 681 
The interest of a designated beneficiary of a life-insur- 
ance policy is a vested property right, payable in the 
event the beneficiary outlives the insured, subject to 
divestment only by the insured’s making a change in the 
beneficiary in the manner provided by the policy con- 
tract. N.Y. Life Ins. Co. v. Estate of Hunt. App. Div. 781 
Additional descriptive words in the beneficiary clause 
—such as, in this case, ‘‘intended wife of insured’’—are 
simply descriptive (useful only in the event of a dispute 
over the identit;, of the person named as a beneficiary), 
and termination of an engagement to marry is not a suf- 
ficient basis for imposition of a constructive trust; where, 
as here, the deceased knew that the beneficiary of his 
life-insurance policy had married another, there is no 
basis upon which to divest her of her interest under the 
policy, nor to impress a constructive trust on the proceeds 
in her possession. N.Y. Life Ins. Co. v. Estate of Hunt. 
App. Div. . 781 


A court of equity has the power to entertain an appli- 
cation for relief to litigant’s rights in a situation such 
as here, where an order that has been reduced to judg- 
ment and execution issued thereon is now sought to be 


enforced under R. 1:10-5. Biddle v. Biddle. Chan. Div. 786 


The Attorney General’s action here against a former 
borough councilman is for the imposition of a construc- 
tive trust, grounded in the equitable principle that one 
should not be permitted to profit from his own wrong- 
doing; since this is a purely equitable action, the general 
statute of limitations is not applicable, and there is no 
basis for a finding that the elements of laches are pres- 
ent. Hyland v. Simmons. Chan. Div. 1097 


ESCAPE 


A JINS who runs away from a shelter harms only his 
own well-being; such conduct cannot be considered the 
equivalent of the crime of escape. State in the interest 
of M.S. Supreme Ct. Seca he: 536 
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ESCHEAT 

The Escheat Act clearly contemplates administration 
of an estate subject to escheat, since it provides for 
notice to the Attorney General of an application for the 
appointment of an administrator in such a case; the ap- 
pointment here of a creditor to administer the estate of 
decedent, who had no next of kin, is affirmed. In re 
Estate of Reich. App. Div. 821 

The action for the settlement of the account can be 
removed from the county court to the Superior Court and 
consolidated with the escheat action. In re Estate of 
Reich. App. Div. 821 





ESTATES 

This action on behalf of an illegitimate child against 
the estate of the putative father is dismissed, since the 
common-law abatement of a paternity action by the death 
of the putative father continues to be the law. K.K. v. 
Estate of M.F. Juv. and Dom. Rel. Ct. 32 

Pennsylvania. recognizes common-law marriages and, 
even if it does not recognize a bigamous common-law 
marriage as valid, New Jersey recognizes the act of 
entering into such a contract as an act that legitimates 
the child. In re Estate of Dussell. App. Div. 98 


The Escheat Act clearly contemplates administration 
of an estate subject to escheat, since it provides for notice 
to the Attorney General of an application for. the appoint- 
ment of an administrator in such a case; the appointment 
here of a creditor to administer the estate of decedent, 
who had no next of kin, is affirmed. In re Estate of Reich. 
App. Div. . 821 


The action for the settlement of the account can be 
removed from the county court to the Superior Court and 
consolidated with the escheat action. In re Estate of 
Reich. App. Div. 821 

Decedent clearly had no vested right to the bonus at 
the time of his death and, accordingly, it should not have 
been included in his estate subject to creditors. In re 
Estate of Gregoriou. App. Div. 1101 


ESTOPPEL 


This action challenging the grant of a variance per- 
mitting the construction of a senior-citizens’ housing 
project is founded on a misconception of the roles of the 
board of adjustment and the township council; neither 
of the bodies is a court (a board of adjustment may per- 
form quasi-judicial functions, but only in the sphere of 
authority vested in it by N.J.S.A. 40:55-39), and neither 
had the power or authority to determine whether the 
applicant for the variance was estopped in any fashion or 
for any reason from applying for the grant. Springsteel v. 
Town of West Orange. App. Div. 714 

Apart from the procedural aspect, the claim that the 
town is estopped is also without merit; the testimony in 
no way connected the town with any promise or other 
agreement that in equity and good conscience should 
preclude the granting of the variance; moreover, it is 
frivolous to argue that a municipality is obliged to give 
blind allegiance to a condition imposed 12 years earlier. 
Springsteel v. Town of West Orange. App. Div. 722 

The unfortunate impact of the Civil Service Commis- 
sion’s failure to follow the directive of N.J.S.A. 11:10-2 
to “forthwith proceed to hold tests” could not be more 
evident than from this case, and, if the concern here 
were solely with the rights of plaintiff, there would be 
no hesitation in holding that the Commission’s failure to 
conduct the examination during the years in which she 
provisionally occupied the position with distinction equit- 
ably estopped that agency from now seeking to dislodge 
her from the job; however, since the relief plaintiff seeks 
would result in the ouster of a duly qualified and totally 
innocent holder of the position, it is reluctantly denied. 
Omrod v. N.J. Dept. of Civil Service. App. Div. 948 

Courts are generally reluctant to apply estoppel theories 
against governmental agencies, and the Civil Service 
Commission cannot be estopped here by the appointing 
authority’s action that made it appear that appellant 
had complied with the working-test period; neither the 
appointing authority nor the Commission had any author- 
ity to ratify the improper performance of the working- 
test period. Cipriano v. N.J. Dept. of Civil Service. App. 
Div. 964 

To deny petitioner disability benefits so obviously neces- 
sary, when one considers her physical and mental con- 
dition, would make a mockery of the language of Geller 
v. Dept. of the N.J. Treasury; with knowledge of the 
expiration date, the Board of Trustees’ failure to advise 
petitioner’s mother that she might file on her behalf 
comes perilously close to estoppel; without so ruling (a 
State agency is not ordinarily subjected to estoppel), it is 
nonetheless suggested that greater sensitivity in safe 
guarding the rights of Fund members would have avoided 
this controversy. Bernstein v. Bd. of Trustees of the 
Teachers’ Pension and Annuity Fund. App. Div. 987 

Plaintiff applied for a position in the Mahwah Police 
Department after having been a patrolman in the Haw- 
thorne Police Department for seven years; Mahwah 
Township relied upon his unequivocal assent to being 
hired as a newcomer; after receiving a permanent ap- 
pointment, he discovered a statute enacted four years 
earlier that m.ade provision for the very rights he agreed 
not to claim when hired and renounced his agreement; 
under these circumstances, the doctrine of estoppel is 
clearly applicable. Widmer v. Twp. of Mahwah. App. 
Div. 988 
The salutary rule that, once a carrier undertakes to 
defend, it is estopped to deny coverage retains its full 
vigor, but it is inapplicable here because the essential 
ingredient of an undertaking to defend is missing; the 
insurance company’s action in filing an answer and ob- 
taining a stay amounted to no more than maintenance 
of the status quo pending an adjudication of the coverage 
issue. The Sussex Mutual Ins. Co. v. Hala Cleaners, 
Inc. Supreme Ct. 1197 
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ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 


No. 359- (Supplement), office relationships: munici- 
pal court judge, municipal prosecutor, coun- 


ty assistant prosecutor 417 
No. 361 - Conflict of interest, firm’s representing de- 
fendants investigated while associate on 
prosecutor’s staff 1 
No. 362 - Conflict of interest, representing labor union 
and member too 1 
No. 363 - Practicing before planning board member, 
present or past client Te 
No. 364 - Attorney-client privilege, revealing client’s 
resources to welfare agency 90 
No. 365 - Revealing client’s confidences in action for 
fees 2:5 
No. 366 - Conflict of interest, municipal prosecutor; 
partner, zoning board attorney 290 
No. 367 - Conflict of interest, suing former client in 
unrelated matter 415 
No. 368 - Conflict of interest, prosecuting attorney— 
mother, juvenile court clerk ere 
No. 369 - Conflict of interest, township committee suing 
board of education; wife, elected member of 
board ee. 
No. 370- Conflict of interest, municipal solicitor, de- 
fending local offenders 496 
No. 371 - Conflict of interest, state civil rights exam- 
iner—in federal civil rights practice 545 
No. 372- Conflict of interest, school attorney, repre- 
senting teachers in other districts eae 
No. 373 - Conflict of interest, suing for husband-driver 
and wife-passenger—also child victim 
No. 374- Conflict of interest, environmental commis- 
sion member before municipal agencies 646 
No. 375 - Judge sitting where counsel is brother of 
partner 646 
No. 376 - Office relationship, municipal magistrate, 
school board solicitor 698 
No. 377 - Conflict of interest, municipal defender of po- 
lice officers, private municipal practice 698 


. 378 - Conflict of interest, representing ex-wife v. 
ex-husband; partner previously with opposing 
firm 845 

. 379 - Conflict of interest, former legal official — 
challenging rules he had helped draft 

. 380- Announcements to clients of former em- 
ployer 

. 381 - Conflict of interest, former deputy attorney 
general; employment by firm opposing state 1051 

. 382- Successor to deceased attorney—publishing 
notice to contact clients 


1029 


1051 


1125 


No. 320 - Conflict of interest, PBA attorney’s private 
, practice where police member is witness... 1126 
No. 383 - Nationwide Group Legal Services Plan 1205 


No. 384 - Stopping payment on attorney’s trust check 
to seller 1217 


EVIDENCE 

[Taken from the Appellate Division opinion, upon which 
the Supreme Court affirmance is based.] In, the context 
of this case, the codefendant’s statements to the police 
that defendant knew nothing about the guns—and that 
they were in the car, although the codefendant denied 
knowing whose they were—were very damaging; there 
can be no doubt that the statements were admissible under 
Evid. R. 63(10), and it cannot be said with certainty that 
this evidence was of little probative value and that its 
exclusion worked no prejudice to defendant. State v. 
Powers. Supreme Ct 198 

State v. Gaines and Powers. App. Div. 198 

Nothing can be more relevant to the issue of a de- 
fendant’s guilt than competent statements that he did 
not participate in the crime; the co-defendant’s complete 
statement here, including the part that exculpates de- 
fendant, was against her penal interest and is admissible 
under Evid. R. 63(10): State v. Sease not followed. [This 
is the headnote taken from the Appellate Division opinion 
here affirmed, which was digested on page 13 of the 
June 24, 1976 Law Journal.} State v. Abrams. Supreme 
Ch. 200 


Proof of a condition for the admissibility of other evi- 
dence need not satisfy regular rules of evidence; Evid. 
R. 8(1) sanctions the admissibility of certificates of this 
kind when used by the court solely as evidence of the 
proper operating condition of the radar device as a 
prerequisite to the admissibility of the radar readings. 
State v. Cardone. App. Div. 228 


The time for demonstrative evidence is during the 
course of the trial and prior to final argument, and the 
demonstration here by the prosecutor during his sum- 
mation should not have been permitted; moreover, the 
action of the prosecuting attorney was within the pro- 
hibition against commenting upon matters outside the 
evidence during summation. State v. LiButti. App. Div. 305 


The prosecutor properly revealed the newly learned 
admission, and exclusion of the testimony on the ground 
that the discovery rights of defendant were violated was 
not warranted; even if it were assumed that the ruling 
was an appropriate exercise of discretion, the granting 
of defendant’s motion for a mistrial was not proper; 
having granted it, the court should not have prohibited 
the introduction of defendant’s admission at a later 
date. State v. Moore. App. Div. 312 


There was no error in the court’s informing the jury 
that plaintiffs had realized a recovery as a result of a 
prior injury. Sallo v. Sabatino. App. Div. 327 


Under the circumstances, the contents of the doctor’s 
report that had been submitted in answer to interroga- 
tories were adopted by plaintiffs, and were admissible as 
an adoptive admission pursuant to Evid. R. 73(8). Sallo 
v. Sabatino. App. Div. 327 


Local standards are to be applied, and expert proof con- 
cerning those standards, although admissible, is no 
longer an essential attribute of a State’s case on obscen- 
ity. State v. Napriavnik. App. Div. .. sis Se 

Evid. R. 63(32) clearly requires a positive finding of 
good faith; this mandate is not satisfied simply by a 
finding of the absence of bad faith, and there is no rea- 
son at all to accord a peculiar trustworthiness to the 
testimony af an insurance-company representative as to 
a telephonic statement of the deceased insured to the 
company—at its behest and responsive to its inquiries— 
more than a year after an accident in which the insured’s 
culpability may be suspect. Ayala v. Lincoln. App. Div. 480 

It is clear that the ‘‘other like crimes’’ were not so 
nearly identical in method with the crimes of which 
appellant was convicted as to earmark them as the handi- 
work of one person; accordingly, the trial judge did not 
mistakenly exercise his discretion in rejecting the at- 
tempt of appellant’s trial counsel to adduce evidence of 
the acts involved in the counts of the indictment that were 
dismissed. State v. Garfole. App. Div. 537 

An “excited utterance’ under Evid. R. 63(4)(b) need 
not be contemporaneous with the exciting event; the cru- 
cial element is the presence of a continuing state of excite- 
ment that contraindicates fabrication and provides trust- 
worthiness. State v. Lyle. Supreme Ct. 545 


The trial court acted properly here in applying the 
majority rule that permits the introduction of evidence 
of sudden acquisition or improvement in financial con- 
dition by an accused, in prosecutions for crimes that 
naturally and ordinarily result in the acquisition of 
money (even though the source of the money has not been 
traced by the prosecution), when there is other evidence 
of defendant’s guilt. State v. Smollok. App. Div. 552 

Respondents should have been named in the wiretap 
orders as well as the affidavits supporting the applica- 
tions, but the omission of respondents’ names from the 
intercept orders here did not warrant the extreme remedy 
of suppression of criminal evidence as a means of assur- 
ing compliance with the Electronic Surveillance Cont ~1 
Act; suppression of evidence for errors of a procedural 
nature is not mandatory, and the ‘“‘substantive’” require- 
ments of law—for example, proof of probable cause and 
the need for electronic surveillance—were satisfied here. 
State v. Murphy. App. Div. 643 


There is no suggestion here oi any act of withdrawal 
of appellant from the conspiracy—the fact that he had 
been paid did not terminate the conspiracy, for his co- 
conspirator remained to be paid; this conspiracy not hav- 
ing been terminated when the conversations occurred, 
the tapes and transcripts thereof were properly admitted 
into evidence. State v. Farinella. App. Div. 818 


If declarations made by co-conspirators in furtherance 
of the common design are admissible against all con- 
spirators in those situations where the indictment does 
not charge conspiracy, then such declarations are clearly 
admissible to prove the commission of the substantive 
crimes where, as here, a conspiracy to commit the crime 
is charged; R. 63(9)(b) does not provide that statements 
admitted pursuant to its terms are for the limited purpose 
of proving the conspiracy. State v. Farinella. App. Div. 818 

The trial court did not err in admitting appellant’s 
voice exemplar and permitting the monitoring detective 
to opine that the voice on the exemplar and that taped in 
the telephone conversation were the same; the demon- 
stration was not testimonial in nature and did not violate 
principles of fundamental fairness—the jury was _ in- 
structed that the purpose of the demonstration was to 
facilitate a comparison of the voices, and the monitoring 
detective, although not qualified as an expert in voice 
identification, was competent to testify as to the result 
of his voice comparison. State v. Perez. App. Div. 821 

_Neither the trial court’s denial of appellant’s applica- 
tion for discovery with respect to the results of a spec- 
tographic study, nor precluding him from commenting to 
the jury on the failure of the State to offer any findings 
into evidence. constituted error; no scientific basis for 
the introduction of the spectographic test results had 
been placed in the record, and the State’s failure to offer 
these in evidence was not a proper subject of comment. 
State v. Perez. App. Div. 821 

Where a municipal court improperly excludes evidence 
or, as in this case, unduly impairs defendant’s rights to 
present witnesses, the county court, on appeal, has the 
duty to correct such error if it has been prejudicial; the 
remedy afforded defendant here—a trial de novo on the 
record below, with the right to supplement that record 
by offering evidence improperly foreclosed in the munici- 
pal court—was proper. State v. Lutz. App. Div. ...... 834 

N.J.S.A. 39:4-129(b) should be construed to require 
proof of knowledge of involvement in an accident in a 
prosecution for leaving the scene; however, this does not 
impose upon the State the burden of adducing positive 
proof of knowledge, and proof of an impact alone is suf- 
ficient to raise an inference of knowledge on the part 
of the fleeing driver sufficient to withstand defendant’s 
_— for judgment of acquittal. State v. Feintuch. App. 
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An indictment is evidence to be considered with all 
other evidence in a case of malicious prosecution on the 
question of whether the defendant acted with probable 
cause, and it cannot be said that the judge should have 
ruled as a matter of law that the presumption raised by 
the indictment here had not been overcome by plaintiffs; 
furthermore, the presumption need not be overcome by 
“convincing proof” but only by a preponderance of the 
evidence. Zaleowski v. Gallagher. App. Div. ee 

There is no support for the trial court’s interpretation 
of Evid. R. 62(6) that, even if an expert witness is beyond 
the jurisdiction of the court (here, Florida), the proponent 
must attempt, with due diligence, to procure his attend- 
ance; the inability of a court to compel attendance and 
the presence or absence of ‘“‘due diligence” are separate 
considerations; and the fact that the expert witness could 
have been made available by plaintiff’s payment of his 





fee is irrelevant to the fulfillment of the unable-to-compel 
attendance definition of the rule. Sacawa v. Polikoff. 
Ram EY cee ne nee dsc oa noe a ees 882 

Whether the communication be made to the lawyer or 
his agent, the sine qua non of the privilege under Evid. 
R. 26 is that the client has consulted the lawyer in the 
latter’s capacity as an attorney; the testimony of the 
welfare board employee in this paternity proceeding (that 
plaintiff had told him that she had had intercourse with 
defendant only once) provides no basis to conclude that 
she was consulting him as an agent of her already- 
retained attorney or with the purpose of retaining his 
principal, an attorney—and any subsequent decision to 
have her file a complaint against the putative father does 
not bring the original interview within the privilege. 
L.J. v. L.B. App. Div. ee ist Sn 

The evidence permits an inference of operation here, 
where the facts clearly show that it was defendant’s 
vehicle that was involved in the accident, and the infer- 
ence that the owner was the driver is buttressed by the 
facts that the victim did identify defendant (although not 
‘“‘without a doubt’) as the driver, and there was no evi- 
dence that the car had been stolen or loaned to another 
person (since the accident occurred at 2 a.m., the ab- 
sence of such evidence is significant); beyond a reason- 
able doubt, defendant was the driver of his automobile at 
the time of the accident and is guilty of leaving the scene 
of an accident. State v. Kay. Law Div. . 


Where, as here, the police officer testifies under oath 
to the speed limit, enough has been produced that a judg- 
ment aganst defendant for speeding cannot be said to be 
fatally defective if that testimony remains uncontroverted 
and is believed; State v. Tropea distinguished. State v. 
Craig. App. Div. 964 

Weighing the probative value of the 1965 crimes—es- 
pecially their remoteness in time, the apparent lack of 
need for the evidence, and its potential for prejudice— 
the admission of the 1965 judgments of conviction was a 
mistaken exercise of discretion, and constituted reversible 
error. State v. Atkins. App. Div. 1010 


Plaintiff claimed that the car accident was proximately 
caused by a defective windshield wiper, and, regardless 
of how his cause of action may be characterized, it is now 
to be included within the doctrine of strict liability in tort; 
the recall letters were properly admissible in evidence 
for the limited purpose of determining whether the defect 
arose while the vehicle was in the control of defendants. 
Manieri v. Volkswagenwerk A.G. App. Div. . 1014 


Each of the issues raised by defendant here—including 
the contention that the testimony admitted under the 
fresh-complaint rule was excessive and prejudicial—is 
clearly without merit. State v. Kelly. App. Div. ...... 1026 


The trial court here ruled on the basis of only half a 
story—the other half was made unavailable by the assign- 
ment judge’s refusing a second adjournment because of 
the illness of defendant’s witness; in the interests of 
justice, the matter is remanded to the trial court for the 
taking of his testimony and a reconsideration of its ruling 
in the light of the testimony received. Fidelity Land De- 
velopment Corp. v. Rieder & Sons Building and Develop- 
ment Co., Inc. App. Div. 1038 


The exception as set forth in N.J.S.A. 2A:84A-22.6 
necessitates the denial of the physician-patient privilege 
here, where the operator of a motor vehicle was brought 
by the police to the hospital for the taking of a blood- 
alcohol level sample (the hospital having previously 
agreed to provide it) and there is other evidence that the 
operation of the vehicle was affected by the excessive 
use of alcohol or other dangerous drug; the fact that the 
sample was taken for diagnostic purposes only (because 
of a misunderstanding) shall not disentitle the police to 
the result. In the interest of M.P.C. Juv. and Dom. Rel. 
Ct. 1099 


The trial judge erred in basing findings of fact on state- 
ments. made by defendant’s attorney, which were not 
admissible in the absence of a stipulation by plaintiff's 
attorney. Smith v. Stark. App. Div. 1117 

Where an infant is offered as a witness, the general 
purpose of the inquiry is to determine the capacity of 
the child to give evidence: the ability to understand ques- 
tions and to frame and express intelligent answers, as 
well as a sense of moral responsibility, a consciousness 
of the duty to speak the truth; the trial judge, who felt 
that the six-year-old child here (who was four at the 
time of the incident) was especially immature, presented 
ample support for his decision that she was not a com- 
petent witness. State v. Grossmick. Supreme Ct. ..... 1125 

Regardless of whether the prior inconsistent statements 
were considered for purposes of the witness’ credibility 
or for their substantive content, the effect on the jury’s 
mental processes was the same, and the judge’s errone- 
ous instruction that they could not be considered for their 
truth value, but only as bearing on the witness’ credi- 
bility (to which defendant did not object) was harmless 
error. State v. Maddox. App. Div. ................... 1149 

Since the alleged co-conspirator’s hearsay statements 
did not taint the guilty verdicts on the substantive counts 
here, it need not be decided whether, under the circum- 
stances of this case, the jury could have properly con- 
sidered those statements on the substantive offenses once 
the court had ruled in favor of their admissibility under 
Evid. R. 63(9). State v. D’Arco. App. Div. ......... 1168 

There is no basis for defendant’s claim that the alleged 
co-conspirator’s hearsay testimony (admitted pursuant 
to Evid. R. 63(9)) prejudicially tainted the jury’s finding 
of guilt as to the substantive charges; the trial judge 
charged the jury that such testimony was to be con- 
sidered only if it found that a conspiracy had been estab- 
lished by independent proof, and, since the jury conclud- 
ed that the State had failed to prove defendant guilty of 
conspiracy, it presumably did not consider such hearsay 
testimony as to the substantive charges. State v. D’Arco. 
App. Div. ee 1168 








EVIDENCE, Cont’d 
Although the courts will take judicial notice of instru- 
ments for detection of speeding that operate on the prin- 
ciple of radar, there is no evidence of a competent nature 
here establishing that the particular instrument used in 
this case operated on the radar principle; the State may 
move for retrial if it believes that the requisite proof of 
the scientific reliability of the Ra-Gun is available. State 
v. Boyington. App. Div. .... .... 1178 
Defendant’s argument that it was improper for the 
State to introduce evidence of its ‘“‘star’’ witness’ crim- 
inal activity on direct examination is without merit; it 
was obviously nohing more than an attempt on the part 
of the prosecution to establish that an agreement existed 
between him and the prosecutor’s office whereby he 
would benefit if he told the truth and provided informa- 
tion that would implicate others. State v. Stefanelii. App. 
MOS ooo be ek AT NAS oe etapa BE .. 1178 
It is fairly apparent that the testimony of the State’s 
witness with respect to his guilty plea was used for the 
purpose of impressing the jurors with the existance of 
the conspiracy, and prejudicial error is inherent in the 
— of such testimony. State v. Stefanelli. App. 
ANG oh eee ae ee eter 1178 


EXPERT WITNESSES 


A trial court possesses the inherent power to appoint 
an independent expert in a condemnation case as an aid 
to ascertaining the truth; it may be that the subject 
should be incorporated in a rule, which would have the 
advantage of spelling out standards to be applied and 
procedure to be followed, and it is recommended that the 
Supreme Court’s Civil Practice Committee consider the 
question. Twp. of Wayne v. Kosoff. Supreme Ct. .... 184 

Where it appears that the trier of the facts will be con- 
fronted with extraordinarily disparate opinions as to 
valuation, and a timely motion for the appointment of an 
independent expert is made, the trial court should serious- 
ly weigh the possible advantage of an independent expert; 
however, it cannot be said that the trial court’s ruling 
denying the motion here was erroneous in the circum- 
stances. Twp. of Wayne v. Kosoff. Supreme Ct. ...... 184 

Whether the power to appoint an impartial expert in a 
condemnation case should be exercised, either by the 
court sua sponte or on application of one or more of the 
parties, would depend on the circumstances; absent a 
controlling Statute or rule, when a trial court does so 
appoint, certain procedures should be followed (general 
_— set forth). Twp. of Wayne v. Kosoff. Supreme 

As much as subsection (c) of R. 4:10-2 is made subject 
to subsection (d) of that rule, subsection (d) is made sub- 
ject to subsection (a), which limits the scope of discovery; 
certain portions of plaintiffs’ expert’s December 15 two- 
page letter should be excised, and the short letter of the 
same date may be withheld entirely, because the material 
does not consist of facts known to Dr. Kanter, or opinions 
held by him, that are admissible or are likely to lead 
to admissible evidence. Franklin v. Milner. App. Div. 924 

It is common for experts to serve a dual role as pro- 
spective witnesses and as consultants to attorneys in 
preparing a case—obviously, the basic concept of work- 
product (materials and mental impressions obtained by 
an attorney in preparation for trial) cannot gain for such 
materials prepared by proposed expert witnesses abso- 
lute immunity from disclosure; as broad as the discovery 
rules are with respect to reports of expert witnesses, 
however, discovery is limited to material that is rele- 
vant, admissible, or likely to lead to admissible evidence. 
Franklin v. Milner. App. Div. ................. 924 

The ruling admitting plaintiff’s expert’s speculative 
opinion that, had she not been totally disabled in the 
accident, plaintiff (a high-school senior) would have be- 
come a veterinarian, and would have earned approxi- 
—~ $1,000,000, is reversed. Gilborges v. Wallace. App. 

iv. . se .... 1125 


EXPUNGEMENT 


Defendant’s conviction of the crimes charged in the six 
indictments here—akin to a ‘one-night spree’—can be 
considered one conviction so as to qualify him for ex- 
pungement under N.J.S.A. 2A:164-28. In re Fontana. App. 
Div. .. 267 

As a condition to maintaining a suit for malicious 
prosecution based on events reflected in records that have 
been expunged, a plaintiff must consent to the request of 
the defendants for inspection and copying of the ex- 
punged records, and the court in which such a suit is filed 
has the jurisdiction to enter such an order if consented 
to by plaintiff; a refusal to so consent will require the 
dismissal of the suit. Ulinsky v. Avignone. App. Div. 593 

The reference in the expungement statute to “‘no subse- 
quent conviction” encompasses not only the absence of 
criminal convictions in this state, but the lack thereof 
in the sister states as well. State v. Josselyn. Monmouth 
County Ct. ... 690 

The language of N.J.S.A. 2A:169-11—that the applicant 
shall not have been convicted of any offenses between 
the time of the conviction sought to be expunged and the 
time of the filing of the petition—is clear, and admits of 
no interpretation such as that made by the trial judge 
here (that any convictions occurring subsequent to the 
five-year waiting period were irrelevant). State v. Tully. 
App. Div. t . 916 

Expungement of arrest records is controlled by N.J. 
S.A. 2A:85-15, which permits expungement only where 
the charge is dismissed or the defendant is discharged 
or acquitted; since the defendant here was convicted 
of the offense, the trial court was without the power to 
order the expungement of the arrest records. State v. 
Tully. App. Div. . 916 


Since the expungement statute and the sealing statute 
for juveniles are different in scope, and the language 
of the expungement statute includes minors, the relief 
in it is available to the juvenile here (the charge against 
whom was dismissed for failure to prosecute); his mo- 


tion to expunge all records relating to his arrest is 
—— In the interest of R.C.C. Juv. and Dom. Rel. 

a 952 

The sole prerequisite in N.J.S.A. 30:4-80.8 for expung- 
ing records of commitment is that petitioner be dis- 
charged as recovered, and it was not the Legislature’s 
intent to deny the application of the statute when debts 
are due and owing to the county; the expungement does 
not eliminate any debt legally owing to the county or state, 
and these proceedings can be bifurcated to allow for a 
hearing on expungement and a hearing on liability, each 
independent of the other. In re application of H. Juv. and 
Dom. Rel. Ct. .......... 


EXTRADITION 


R. 5:9-5(b) and N.J.S.A. 2A:4-48 relate only to pro- 
cedures contemplating the trial of juveniles in this state, 
not with procedures relating to extradition to another 
state, and there is nothing in the Interstate Compact 
Statute to indicate that the hearing required by it is to 
determine whether the person charged is a juvenile. State 
in the interest of D.N.H. App. Div. ise 289 

Defendant’s arrest in New York on a complaint charg- 
ing him as a fugitive from justice in New Jersey on two 
murder indictments was pursuant to constitutionally man- 
dated action by the New York executive power; when he 
refused to waive extradition, and his request for a hear- 
ing was granted, that was equivalent to the return of a 
writ of habeas corpus; from that time until the date 
when the propriety of his arrest was determined, he was 
in the custody of the New York court—not as the 
result of any action of New Jersey, but as the result of his 
own action in seeking the writ; he cannot be given credit 
on his sentences for the two convictions of murder for 
the time he spent in out-of-state custody while resisting 
extradition efforts. State v. Sinacore. Law Div. ...... 921 


FALSE PRETENSES 


Defendant could not be found guilty of obtaining money 
by false pretenses because the agent of the Division of 
Consumer Affairs did not rely upon defendant’s repre- 
sentation in making payment to him, and the trial court 
should have granted his motion for acquittal; however, he 
intended to commit the crime, and the trial judge proper- 
ly submitted the charge of attempting to obtain money 
by false pretenses to the jury. State v. Franco. App. 
ERR Rey sen re ooo... 1196 
FAMILY LAW 
(See also Matrimonial Law) 

The surrender here was a legal nullity, and the mother 
cannot be held to have lost her rights to custody of her 
child merely because it might be determined that the 
“best interests of the child’’ would be promoted by the 
adoption rather than by returning him to the natural 
parents; however, the right of custody over a child by a 
non-forsaking parent is not necessarily inviolable as 
against a showing of the probability of serious harm to 
the child if such custody is awarded, and this matter is 
remanded for a hearing in which the natural parents 
will have the burden of proving, by a preponderance 
of credible evidence, that the potentiality for serious 


-harm from such a move will not become a reality. Soren- 


tino v. The Family and Children’s Society of Elizabeth. 
Supreme Ct. ................ SEE Eee BRS | 

As the natural parents are now married, the status of 
the child and father is now one of legitimacy. N.J.S.A. 
9:15-1. Sorentino v. The Family and Children’s Society 
of Elizabeth. Supreme Ct. 1 

In cases involving the involuntary termination of an 
indigent parent’s rights, the trial judge should first de- 
cide whether the grounds stated for appeal are friv- 
olous; if not, he should then decide whether the issues 
can adequately be determined on the basis of a trun- 
cated record; if they are such that only by reference to a 
full and complete transcript may a reviewing court prop- 
erly decide the case, then the Division of Youth and 
Family Services will have to bear the cost thereof, unless 
the trial court should determine whether alternative 
means of financing are available—including funds pro- 
vided by the federal government, suggested as a pos- 
sibility in the case under review. In re the guardianship 
of Dotson. Supreme Ct. 3 

Pennsylvania recognizes common-law marriages and, 
even if it does not recognize a bigamous common-law 
marriage as valid, New Jersey recognizes the act of 
entering into such a contract as an act that legitimates 
the child. In re estate of Dussell. App. Div. 98 

While the ‘‘best interests of the child’? may be the 
standard applicable in other proceedings, it is not the 
standard to be applied in proceedings under N.J.S.A. 
9:6-8.8 et seq.; the proofs here do not establish that the 
natural mother was guilty of child neglect and abuse, and 
an order shall be entered returning the custody and 
physical care of the child to her natural mother and 
terminating al rights of visitation by the foster parents. 
John and Mary Doe v. G.D. App. Div. 330 

The court will not interfere, by holding a hearing or 
otherwise, with the day-to-day discipline of the custodial 
parent unless some basic problem involving the welfare 
of the child is involved. Pogue v. Pogue. Chan. Div. 439 

A mechanical application of principles of contract law 
is illogically applied in the area of forcible sexual in- 
vasions, and neither the rationale nor the policy argu- 
ments advanced in support of the principle that a hus- 
band cannot be guilty of a rape upon his wife are valid; 
however, stattites must be construed with reference to the 
common law, and a penal statute must be strictly con- 
strued lest it be applied to persons or conduct beyond 
the Legislature’s contemplation; since at common law 
generally, a husband could not be prosecuted for raping 
his wife absent a judicial order of separation, and New 
Jersey’s rape statute sought to codify and preserve the 
common-law definition and elements of that offense, it is 
necessary to conclude that N.J.S.A. 2A:138-1 does not now 
permit a prosecution for rape where the alleged per- 
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petrator, at the time of the alleged offense, is still legally 
married to the prosecutrix, absent a judicial order of 
separation or divorce. State v. Smith. Essex County 
Ct. 489 





claim here consists of a failure to supervise and exercise 
proper control over the infant plaintiff, in permitting 
him to venture unchaperoned into an area where plain- 
tiffs knew that construction and excavation were in prog- 
ress; these allegations fell clearly within the realm of 
the exercise of parental authority and discretion, and 
hence are not justiciable in a court of law. Fritz v. 
Anderson. Law Div. - 513 

In actions for permanent termination of parental rights, 
the court must base its decision on the “‘best interests’’ 
or the welfare of the child; even parental rights must 
yield to this principle. NJDYFS v. Huggins. Camden 
County Juv. and Dom. Rel. Ct. re 521 

Insofar as the complaint seeking ‘‘care’’ under N.J. 
S.A. 30:4C-12 here also indicated an intention to file an 
amended complaint under N.J.S.A. 30:4C-15 and -20, 
the involuntary removal of the child does not render these 
proceedings fatally defective; additionally, ‘‘care’’ alone 
is a sufficient basis for the institution of proceedings to 
terminate parental rights. NJDYFS v. Bruce Wunnen- 
burg. Juv. and Dom. Rel. Ct., Cumberland County . 583 

The best interests of the children will be substantially 
prejudiced if they are returned to their parents and, 
accordingly, an order terminating parental rights shall 
be entered. NJDYFS v. Bruce Wunnenburg. Cumberland 
County Juv. and Dom. Rel. Ct. 583 

The parens patriae authority of the Court does not call 
for a hearing as to potential additional harm to the child 
in the circumstances here; the issue is strictly one as 
to whether the mother has abused or neglected the child 
within the language and intent of N.J.S.A. 9:6-8.21, and 
the Appellate Division correctly held that she has not. 
Doe v. Downey. Supreme Ct. 781 

In the context of N.J.S.A. 9:6-8.21 as a whole, the 
Appellate Division’s reading of the statutory criterion of 
the failure of a parent to provide a child with adequate 
“education” as concerning “parental encouragement to 
truancy of a school-age child, or other interference 
with normal educative processes,” is correct. Doe v. 
Downey. Supreme Ct. ; 781 

There is nothing in N.J.S.A. 9:2-7.1 that asserts that a 
grandparent’s rights of visitation are derivative; where, 
as here, the child’s parents are divorced and live sep- 
arate and apart in different habitats, the granting of visi- 
tation rights to a grandparent depends only on the court’s 
determination as to whether the order therefor is justi- 
fied ‘‘as the best interests of the child may require.” 
Bennett v. Bennett. App. Div. 926 

Considering the highly unusual circumstances existing 
here, it was improper to interpose the prohibition of 
N.J.S.A. 9:3-17(¢) to deny the child access to the love 
and affection of his natural mother in the absence of a 
determination, which can only be made following a plen- 
ary hearing, that it is in the best interests of the child 
to do so. Kattermann v. Di Piazza. App. Div. 961 

Since the natural father has not forsaken his parental 
obligations, the petition for adoption by the child’s dead 
mother’s parents must be denied in the absence of con- 
sent by the father; however, since a removal from his 
present home with his maternal grandmother would be 
detrimental to the child’s well-being, custody will remain 
with her. In re adoption of B. by E. and R. County Ct. 1094 

In any situation where the mother has surrendered 
custody, abandoned her child, or will not or can not in-. 
voke her rights under N.J.S.A. 9:16-1, the father’s right to 
custody as against third-party strangers is a superior 
one, and the father here ‘cannot be denied custody by 
virtue of his status as an unwed father. In re adoption of 
B. by E. and R. County Ct. 1094 

The fact that the Legislature has not yet seen fit to 
conform New Jersey’s statutes to the constitutional man- 
dates of Stanley v. Illinois and Trimble v, Gordon would 
not be grounds for performing what in effect would be a 
meaningless act—granting the adoption of a child by its 
own natural father (who has had custody of the child 
here since his birth)—but there is one effect that the 
adoption would have: preserving the child’s collateral in- 
heritance rights; a combined preliminary and final adop- 
tion hearing will be set. In re adoption by A.R. oe 
Ct. 

Here, where the child’s mother is an incompetent and 
can neither marry plaintiff (the natural father) nor join 
in the adoption complaint, thus preserving (or, rather, re- 
creating) inheritance rights under N.J.S.A. 9:3-30B, the 
term “stepfather” in N.J.S.A. 9:3-30A will be interpreted 
as including an acknowledged natural father. In re 
adoption by A.R. County Ct. : 1096 

If an unmarried woman conceives a child through 


‘ artificial insemination from semen from a known man, 


that man cannot be considered to be less a father be- 
cause he is not married to the woman, and the natural 
father’s motion here for the right of visitation is granted; 
support and maintenance must also be considered. C.M. 
v. C.C. Juv. and Dom. Rel. Ct. 1063 


FARMLANDS : 

Insofar as the judgment of the Division of Tax Ap- 
peals sustains the roll-back assessments imposed by the 
county tax board, it is affirmed for the reasons stated by 
the Appellate Division in N.J. Turnpike Auth. v. Twps. 
of Washington and Manalapan, which held that property 
whose use was changed from farmland to other use be- 
cause of acquisition by the New Jersey Turnpike Author- 
ity was subject to roll-back assessments for the year of 
change of use and the two tax years immediately pre- 
ceding; there is no material difference in the fact that 
here the acquiring agency is a State department rather 
than the Turnpike Authority. New Jersey v. Twp. of 
Washington. Supreme Ct. 473 
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FEES 


The statutes governing the county district courts do 
not allow for the taxing of a constable’s fee of $25; that 
part of the order in this eviction action directing the 
defendant to pay such a fee is reversed. Schlesinger v. 
Smith. App. Div. 980 


FELONY MURDER 

State v. Canola is dispositive of tis appeal; for the 
reasons given in that opinion, defendants are not guilty 
of murder on the facts here. State v. Alston. Supreme 
Ct. 351 

It appears regressive to extend the application of the 
felony-murder rule—beyond its classic common-law limi- 
tation to acts by the felon and his accomplices—to lethal 
acts of third persons not in furtherance of the felonious 
scheme; if the course of the law (as understood and ap- 
plied in this state for almost 200 years) is to be altered 
so drastically, it should be by express legislative enact- 
ment. State v. Canola. Supreme Ct. ... 845 


FIRST AMENDMENT 
First Amendment protection provided advertising by 
attorneys is equally applicable to other professions. At- 
torney General’s Formal Opinion No. 20 - 1977. 901 
Regulatory requirements on advertising by profes- 
sionals should be reviewed in light of Bates v. Arizona. 
Attorney General’s Formal Opinion No. 20 - 1977. 901 


FLIGHT 

The only plausible reason to account for defendant’s 
absence from trial here is his desire to evade the poten- 
tial results of the judicial process, and the State may pre- 
sent evidence of defendant’s flight; it is for the jury to 
determine whether such conduct rises to the level of 
consciousness of guilt. State v. Andrial. Law Div. 880 


FORECLOSURES 

Under both state and federal constitutional guarantees, 
where an owner’s name and address appear on the mu- 
nicipality’s tax rolls, notice must be sent by mail before 
a taxpayer’s right to redeem his property may be fore- 
closed; City of Newark v. Yeskel is overruled, and the 
requested relief is granted to the landowner in this case, 
but (to avoid upsetting settled titles based on fore- 
closure proceedings) the decision is to be applied pro- 
spectively only. Twp. of Montville v. Block 69, Lot 10. 
Supreme Ct. 576 

A major difference between the facts of this appeal 
and those in Montville v. Block 79, Lot 10, turns upon 
the notice actually mailed here to the address listed on 
the tax records, and appellant’s argument, which would 
place on a municipality the affirmative duty of ascertain- 
ing whether the name and address listed on its tax roles 
are correct, is rejected; R. 4:64-7(c) is sufficient to sup- 
port the judgment of foreclosure below. Atlantic City v. 
Block C-11, Lot 11. Supreme Ct. 577 


FORFEITURE 

There was nothing in the forfeiture proceeding below 
to establish that the criminal proceeding in which de- 
fendant was acquitted necessarily or specifically re- 
solved against the State the issue of whether the money 
here involved was part of an illegal lottery operation; 
since the court below correctly found that the money 
was part of such an operation, an order should be en- 
tered directing its forfeiture as contraband. State v. 
McCoy. App. Div. 99 


FORGED DOCUMENTS 

IN.J.S.A. 2A:109-1(b) relates to forged documents, not 
to documents containing false or fraudulent statements 
and, since the bids and affidavits were genuine, and not 
forgeries, those counts were correctly stricken; if it can, 
the State may obtain an appropriate indictment charging 
violations of N.J.S.A. 2A:131-4 (false swearing) or N.J. 
S.A. 2A:131-3 (using. false oaths) or both. State v. Ralph 
Barone & Sons. App. Div. 224 


FORGERY 

If the author of the false writing has fraudulent intent, 
and if the writing is false or fictitious and has the ca- 
pacity to have been relied upon as legally significant, 
the crime of forgery is complete. State of New Jersey v. 
Frank Schultz. Supreme Ct. 17 


FORUM NON CONVENIENS 

While such bifurcation as ordered here (the liability 
issue to be tried in Florida and the damages issue in 
New Jersey), in an appropriate case, seems like a sens- 
ible idea, there is some doubt whether it would be per- 
missible; however, the problem need not be resolved 
here, because the bifurcation was uncalled for under the 
circumstances: the test for applying the doctrine of 
forum non conveniens is not the achievement of ‘‘mini- 
mum expense and inconvenience’’—there must be a show- 
ing of real hardship to defendant, or some other com- 
pelling reason for depriving plaintiffs of their choice of 
forum, and neither had been demonstrated here. Radi- 
gan v. Innisbrook Resort and Golf Club. App. Div. 885 
FRANCHISES 

Congress did not preempt the antitrust field with the 
Sherman Act, and defendant’s business activities here had 
a nexus within New Jersey and did not substantially 
affect interstate commerce; the New Jersey Antitrust Act 
is constitutional, and applicable to this case. State v. 
Lawn King, Inc. Law Div. 845 

In spite of Ungar & Dunkin’ Donuts of America, Inc., 
there is no legislative intent in support of according a 
franchise operation special treatment or an exemption 
from the antitrust laws, and, clearly, this exemption 
should not be ordained by a trial court; relief must be 
afforded at an appellate level, or preferably, by the 
legislature. State v. Lawn King, Inc. Law Div. 845 

The affirmative duty to advise each dealer that he 


could reject defendants’ equipment and go out and pur- 
chase his own should not be imposed upon defendants, 
and it has not been established that coercion existed in 
the sale of the tractor and trailer; however, beyond a 
reasonable doubt, franchisees were required to purchase 
their chemicals and seed through defendants’ distribu- 
tion system as an illegal tie-in arrangement. State v. 
Lawn King, Inc. Law Div. ve Ween 

The per se rule should be applied under the New Jer- 
sey Antitrust statute, whether of a civil or criminal 
nature; price-fixing is a per se violation, and defend- 
ants here, beyond a reasonable doubt, required the 
dealers to offer their services to the public at a fixed 
price; also, beyond a reasonable doubt, defendants are 
guilty of allocating designated territory to each distribu- 
tor and dealer, and threatening and coercing them not 
to conduct any business outside of their territory. State 
v. Lawn King, Inc. Law Div. é =f 


FRAUD 


The gain or benefit here was not the electricity per se, 
but the reduced bills (based on the altered meters), and 
thus the indictment clearly charges a violation of the gen- 
eral fraud statute; since no legislative intent is per- 
ceived that would make N.J.S.A. 2A:170-64 (which deals 
only with the disorderly persons offense of meter tamper- 
ing) the exclusive remedy or sanction for conduct such 
as is alleged in the indictment, the prosecuting authority 
has the discretion to choose which statute he will pro- 
ceed under. State v. Cox. Law Div. ise ee 


FREEDOM OF EXPRESSION 


The board of education’s directive to a teacher to sub- 
mit to a psychiatric examination did not constitute a 
violation of his constitutional rights; the board does not 
question the teacher’s right to say or do any of the things 
mentioned in its statement of reasons—it simply con- 
tends that his actions display evidence of deviation from 
normal mental health which may affect his ability to 
teach, discipline and associate with the students—and its 
determination was a fair and reasonable one, based on 
credible evidence. Gish v. Paramus Bd. of Education. 
App. Div. 


FREEDOM OF THE PRESS 


ft is an undue restriction of the press to prohibit 
delivery of Sunday papers from midnight Saturday to 
2:30 a.m. Sunday when the result is that those papers 
would probably not be delivered to homes in this com- 
munity at all. Schaad v. Ocean Grove Camp Meeting 
Ass’n. Supreme Ct. .. 169 


Proceedings that take place in open court are matters 
of public record and the news media has an absolute right 
to report thereon. State v. Allen. Supreme Ct. .. 398 

If a criminal trial is newsworthy and attracts wide- 
spread press coverage, the trial court should seriously 
weigh the need for sequestration; at the least, the jury 
should be forcefully instructed not to read or listen to 
news accounts of the trial proceedings, and emphatically 
reminded of its sworn duty to decide the issues only on 
_—— presented in open court. State v. Allen. Supreme 
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Assuming that an in camera evidentiary hearing is not 
contrary to any constitutional concept, it should be 
used with circumspection; only after the trial court con- 
cludes that other alternatives are not feasible or proper 
under the circumstances—and upon a clear showing of a 
serious and imminent threat to the integrity of the trial, 
and with the express consent of the parties—should con- 
sideration be given to holding an evidentiary hearing in 
camera. State v. Allen. Supreme Ct. 6 ee 


Where there is a question of possible prejudice to a 
defendant’s right to a fair trial resulting from pretrial 
publicity, the trial court has available additional means, 
such as: a) adjournment, b) change of venue, c) foreign 
jury, d) searching questioning to screen out prospective 
jurors infected by pretrial publicity, and e) emphatic 
and clear instructions to the jury to decide the issues 
only on evidence presented in open court. State v. Allen. 
Supreme Ct. 393 


‘The trial court has the power to exercise sufficient con- 
trol over the prosecutor, counsel for defense, the ac- 
cused, witnesses and court staff to prevent the release 
or disclosure of improper information by those sources. 
State v. Allen. Supreme Ct. ... 393 

Bates v. State Bar of Arizona. U.S. Supreme Ct. 609 


FREEDOM OF RELIGION 


The Constitution does not, under the guise of religious 
freedom, entitle the taxpayers of a district with a large 
parochial-school population to retain all of the cost-sav- 
ing benefits thereof; it therefore does not prohibit use 
of a state-aid formula that diminishes those benefits. 
Karcher v. Byrne. Law Div. 369 


FREEHOLDERS 


The legality and correctness of the Advisory Commit- 
tee on Professional Ethics’ Opinion No. 291 conclusion 
that a member of a board of chosen freeholders, who 
is an attorney, may not ethically represent a criminal 
defendant indicted for a crime in the county in which the 
freeholder-attorney holds office, is upheld; reference to 
restrictions and limitations on the practice of law by an 
attorney-freeholder beyond that contained in the inquiry 
is not part of the holding of the opinion. Higgins v. Ad- 
visory Comm. of the Supreme Ct. of N.J. Supreme Ct. 321 


FREEZE ACT 


The circumstance that the Borough (or the taxpayers) 
did not file appeals to the county board from the assess- 
ments for 1972 and 1973 does not bar application of the 
Freeze Act here, and the Borough is entitled to adjust 
the real-estate taxes on the premises in question based 
on an assessed valuation of $800,000; the taxpayers being 





the same persons who owned the premises in 1970 and 
1971, the Borough is further entitled to set off against 
the amount due and owing to respondents for their tax 
overpayments for 1970 and 1971 the amount due and 
owing the Borough on account of the underpayments for 
1972 and 1973. Rothman v. Borough of River Edge. ADP. 


FULL FAITH AND CREDIT 


Under the full faith and credit clause, the New York 
judgment is entitled to no further effect in another state 
than it has in that jurisdiction; New York has not adopted 
an equitable distribution law similar to that of N.J.S.A. 
2A:34-23, and consequently that issue could not have 
been raised by respondent in the New York court; mar- 
ital fault plays no part in the determination of the allow- 
ance of equitable distribution—therefore, the New York 
judgment of divorce resting on appellant’s culpability did 
not raise a barrier to consideration of her claim for equit- 
able distribution in New Jersey. Pierrakos v. Pierrakos. 
App. Div. 697 

All that was said in Pierrakos v. Pierrakos (inasmuch 
as the issue could not have been raised in the New York 
court, New Jersey’s courts are not bound to deny equit- 
able distribution) with respect to full faith and credit 
considerations applies with equal vigor here, where the 
wife seeks support after being divorced in Pennsylvania, 
where support is unavailable; to the extent that this is 
in disagreement with Newgard v. Newgard, it is over- 
ruled. Healey v. Healey. App. Div. .................. 1019 


GARBAGE DISPOSAL 


The Resource Conservation and Recovery Act of 1976 
does not pre-empt the control and management of haz- 
ardous solid-waste disposal, and in no other field or area 
of waste disposal does the Act effect any federal pre- 
emption; in fact, it gives strong encouragement to the 
several states to take positive action on their own, sup- 
ported by federal assistance and direction. City of Phil- 
adelphia v. State of N.J. Supreme Ct. .............. 615 

The Resource Conservation and Recovery Act does not 
prevent a state from imposing more stringent standards 
to hazardous-waste operations within its borders; New 
Jersey has done just this through the enactment of 
N.J.S.A. 13:11-1 et seq., which is in conflict with no fed- 
eral regulation or proposal, since none exists; should 
federal guidelines be promulgated, the statute presents 
no barrier against compliance nor to achieving effective 
interstate or regional cooperation. City of Philadelphia 
v. State of New Jersey. Supreme Ct. ....... 615 


GIFTS CAUSA MORTIS 

The major purpose of the delivery requirement is evi- 
dentiary, and a constructive delivery is adequate to sup- 
port a gift causa mortis where, as here, the evidence 
of donative intent is concrete and undisputed; there is 
every indication that the donor intended to make a pres- 
ent transfer of the subject matter of the gift, and the 
steps taken by the donor to effect such a transfer must 
have been deemed by the donor as sufficient to pass the 
donor’s interest to the donee. Scherer v. Hyland. Su- 


SRO NSE one eee cet se alt Sohne enemies 1205 

All of the requisites of a gift causa mortis exist in this 
case. Scherer v. Hyland. App. Div. ................. 1210 
GRAND JURIES 


The immunity granted by N.J.S.A. 2A:81-17.2a2 is self- 
executing, and requires no assertion by the witness or 
conformatory action by the court or the State; however, 
the trial court’s failure to recognize the self-executing 
nature of the statutory grant does not necessitate dis- 
missal of the indictment here, which was based on suf- 
ficient legitimate and independent proofs. State v. Gora. 
Oe |) Aaa ae 598 

The Appellate Division incorrectly reversed the order of 
the Law Division directing the witness to testify before 
a grand jury, pursuant to the Witness Immunity Act, on 
the ground that there was ‘“‘no public need” for the in- 
formation sought of the witness and that compelling him 
to testify under the circumsances would be “stripping”’ 
him of his constitutional right to remain silent; the At- 
torney General was acting here well wihin his authority 
to investigate and prosecute crime, and the witness was 
not denied his Fifth Amendment prvilege not to be com- 
pelled to incriminate himself. In re Thomas K. J. Tuso. 
Supreme Ct. ey Ahern 640 

The court may not hamstring a prosecuting official in 
his marshalling of evidence before a grand jury on any 
fine-spun distinctions between what evidence is sufficient 
to return a valid indictment and what is necessary to 
convict. In re Thomas K. J. Tuso. Supreme Ct. 640 

The jury need not be the mirror image of the com- 
munity, and the use of voter-registration lists as the sole 
source of names for prospective jurors has been con- 
sistently upheld, despite the inevitable result of some 
statistical disparity and disproportionate representation 
of certain groups. State v. Porro. Law Div. 1045 

Although the blanket and automatic exclusion of stu- 
dents from the grand-jury selection process in Bergen 
County prior to January, 1977 was improper, students 
do not constitute a cognizable class of constitutional di- 
mensions whereby their exclusion deprived defendants 
of indictment by a grand jury of integrity, representa- 
tive of a valid cross-section of the community. State v. 
Porro. Law Div. 1045 


If a grand jury determines. that a known individual! 
was a co-conspirator, but decides not to indict him, the 
individual shall not be named in the indictment as an 
unindicted co-conspirator; however, in such a case, the 
grand-jury minutes should reflect that the grand jury 
has determined that the individual was a co-conspirator 
but decided (for reasons that need not be stated) not to 
indict him; the indictment may charge the defendant 
with conspiring with any co-defendant and/or with other 
persons known and/or unknown, as the case may be. 
State v. Porro. App. Div. . 1062 








GREEN ACRES 
The real estate tax exemptions granted by the Com- 
missioner of the Department of Environmental Protec- 
tion here were proper; the “‘Green Acres’’ Act does not 
violate the New Jersey Constitution since (1) the Act’s 
classification of certain properties as exempt from prop- 
erty taxes does not constitute a special law granting a 
tax exemption, (2) the ‘roll-back’’ provision does not 
violate the constitutional directive that all taxes be im- 
posed by general laws and uniform rules, (3) the Act 
does not violate the prohibition against the enactment 
of laws that incorporate the provision of other laws with- 
out inserting the incorporated language into the legisla- 
tion, (4) the Legislature has not delegated its lawmaking 
powers to either the Commissioner or to Congress, and 
(5) the title of the Act is not misleading. Twp. of Prince- 
ton v. Bardin. App. Div. ~ 506 
The Borough of Demarest is required to obtain DEP 
approval prior to the diversion of any recreation and 
conservation lands that were in existence at the time of 
the Green Acres grants. Borough of Demarest v. N.J. 
Dept. of Environmental Protection. Chan. Div. 686 
A trial-type hearing is neither mandated nor appro- 
priate for determinations of applications for certification 
under the Green Acres tax exemption statute, and the 
procedure for certification by the Commissioner of the 
Department of Environmental Protection is not subject 
to the same hearing requirements that apply to a ‘“‘con- 
tested case” under the Administrative Procedure Act. 
Wildlife Preserves, Inc. v. Borough of Lincoln Park. 
App. Div. 1004 
In light of the policy of the Green Acres tax exemption 
statute, there is no question regarding the meaning of 
its terms, and the suggestion that it is void for vague- 
ness is without substance. Wildlife Preserves, Inc. v. 
Borough of Lincoln Park. App. Div. 1004 
What the borough has done in acquiring Green Acres 
land is not only in the public interest, but has also re- 
ceived the strongest kind of support from both the legis- 
lative and executive branches of government; it is not 
contrary to the decision in Mount Laurel. Dolan v. Bor- 
ough of Tenafly. Supreme Ct. 1157 


GUARANTIES 


Plaintiff-bank knew, or should have known, that the 
offer of defendant-bank to guarantee the debtor’s account 
was illegal and void; judgment in favor of plaintiff re- 


duced to the amount of the benefit defendant received: 


from the illegal transaction. N.J. Bank v. Palladino. 
App. Div. 202 


GUARANTORS 

Where, as here, the uncompensated guarantor’s obliga- 
tion contemplated a bank loan made in accordance with 
the law, the bank’s violation of the federal margin re- 
quirements of Regulation U and the usury laws of New 
Jersey discharges that obligation, and the pledgor is 
entitled to a return of his stock. Peoples National Bank 
of New Jersey v. Fowler. Supreme Ct. 375 


GUARANTY ACT 

Plaintiff’s claim for unearned insurance premiums pre- 
viously paid the insolvent insurance company falls within 
the definition of ‘‘covered claim” as set forth in $5(d) 
of the Guaranty Act, and is actionable against the New 
Jersey Property-Liability Insurance Guaranty Associa- 
tion. Broadway Bank and Trust Co. v. N.J. Property- 
Liability Ins. Guaranty Ass’n. Law Div. 290 


GUARDIANSHIP 

If either the fact of disability in the sense of legal 
status or the fact of lack of mental capacity to consent 
is established, a court has power to appoint a ‘“‘special 
guardian” under the parens patriae jurisdiction; if there 
is prima facie evidence of mental incompetency, if there 
is time, and particularly if there is some member of 
the family who will act as guardian, the court should 
proceed under R. 4-83-1 to have a general guardian ap- 
pointed to decide whether the surgical procedure is neces- 
sary. In re Schiller. Chan. Div. 671 


GUNS 
Defendant, who owned and possessed the shotgun prior 
to the effective date of N.J.S.A. 2A:151-32B and before 
his conviction for bookmaking, is entitled to have the 
weapon (seized when he was arrested for earlier game- 
law violations) returned to him. State v. Completo. Law 
Div. 390 
The trial court erroneously denied defendant’s motion 
to dismiss the unlawful possession of a weapon charge; 
the starter pistol found in defendant’s possession had not 
been altered in any way, and there was not the slightest 
evidence that he intended to alter it or was capable of 
doing so. State v. Keely. App. Div. 1131 
The police here would have been derelict in the per- 
formance of their duties had they not made the limited, 
weapons search of the person accurately described by an 
anonymous “‘tip” that he had a gun in his possession; 
comparative vulnerability of the policemen involved is 
a highly relevant factor to the justification of the police 
conduct, and there is no doubt that reasonable justifica- 
tion existed in this case; the motion to suppress the 
handgun seized was rightly denied. In re State in the 
interest of H.B. Supreme Ct. 1181 
This decision, justifying a protective frisk, is intended 
to be narrow enough to be understood as comprehending 
only lethal materials, vis-a-vis gambling paraphernalia 
or narcotic contraband, for instance. In re State in the 
interest of H.B. Supreme Ct. 1181 


HABEAS CORPUS 

Defendant’s arrest in New York on a complaint charg- 
ing him as a fugitive from justice in New Jersey on two 
murder indictments was pursuant to constitutionally 
mandated action by the New York executive power; 
when he refused to waive extradition, and his request for 
a hearing was granted, that was equivalent to the return 


of a writ of habeas corpus; from that time until the date 
when the propriety of his arrest was determined, he was 
in the custody of the New York court—not as the result 
of any action of New Jersey, but as the result of his own 
action in seeking the writ; he cannot be given credit on 
his sentences for the two convictions of murder for the 
time he spent in out-of-state custody while resisting ex- 
tradition efforts. State v. Sinacore. Law Div. . 921 


HEALTH 

Tobacco smoke contaminates and pollutes the air, cre- 
ating a health hazard not merely to the smoker but to all 
those around him who must rely upon the same air 
supply, and the right of an individual to risk his own 
health does not include the right to jeopardize the health 
of those who must remain around him in order to per- 
form the duties of their jobs; the portion of the popula- 
tion especially sensitive to tobacco smoke is so significant 
that it is reasonable to expect an employer to foresee 
health consequences and to impose upon him a duty to 
abate the hazard. Shimp v. N.J. Bell Telephone Co. a 
Div. 1 


HEALTH INSPECTION 

The State Department of Health and county and mu- 
nicipal boards of health and local health agencies have 
the right to inspect and to institute judicial proceedings 
to close the food service areas of county government 
facilities and jails. Attorney General’s Formal Opinion 
No. 16 - 1977. 741 


HEALTH INSURANCE 

The regulation under which the State Health Benefits 
Commission acted was reasonable and necessary for the 
administration of the State Health Benefits Program Act, 
and the Commission’s determination that the SHBP con- 
tract here may not be implemented, because it discrimi- 
nates between eligible employees who retired after a 
certain date and those who retired before, is supported 
both by statute and regulation. N.J. PBA Local 42 v. 
N.J. State Health Benefits Comm’n. App. Div. 1174 


HEARSAY 

Although the out-of-court declarations attributed to 
Brown (contrary to his interest within the meaning of 
Evid. R. 63(10)) would not necessarily mandate defend- 
ant’s acquittal here, still they were of such clear ma- 
teriality that, if Brown was in fact the informer, the 
testimony concerning his extra-judicial statements should 
be received. State v. West. App. Div. 78 

[This is the headnote taken from the Appellate Division 
opinion here affirmed, which was digested on page 13 of 
the June 24, 1976 Law Journal. } 

Nothing can be more relevant to the issue of a defend- 
ant’s guilt than competent statements that he did not 
participate in the crime; the co-defendant’s complete 
statement here, including the part that exculpates de- 
fendant, was against her penal interest and is admissible 
under Evid. R. 63(10); State v. Sease not followed. State 
v. Abrams. Supreme Ct. 200 

Evid. R. 63(32) clearly requires a positive finding of 
good faith; this mandate is not satisfied simply by a find- 
ing of the absence of bad faith, and there is no reason 
at all to accord a peculiar trustworthiness to the testi- 
mony of an insurance-company representative as to a 
telephonic statement of the deceased insured to the com- 
pany—at its behest and responsive to its inquiries—more 
than a year after an accident in which the insured’s cul- 
pability may be suspect. Ayala v. Lincoln. App. Div. 480 


HIGHWAYS 

The clearly expressed purpose of N.J.S.A. 39:3-79.1 is 
to prevent, as far as practical, ‘‘such wheels from throw- 
ing dirt, water or other materials’’ on the windshields 
of following vehicles; it is equally clear that ‘‘truck- 
tractors” were not included within the prohibition of the 
statute, and the court cannot include something which 
those charged with the legislative responsibility might 
have inserted, but did not; as anyone who has had the 
misfortune of following a bob-tailing tractor without mud 
flaps on a rainy day can well appreciate, this is a prob- 
lem that pleads for legislative recognition. State v. Nappi 
Trucking Corp. Law Div. 756 

Not even an inference of the delegation of power to the 
Port Authority to construct Route 81 is permissible under 
the existing legislation. N.J. Dept. of Transportation v. 
The Port Authority of N.Y. and N.J. Law Div. 922 


HITCH-HIKING 

N.J.S.A. 39:459, which prohibits all persons from so- 
liciting rides while standing “in a highway,” represents 
a valid exercise of the State’s police power to protect 
the safety of the public, and any inconvenience that may 
be caused to a hitchhiker is a reasonable and justifiable 
intrusion on his right to travel. State v. Trotwood. App. 
Div. 857 


HOMICIDE 

In a preliminary jurisdictional hearing to determine 
whether a juvenile charged with homicide should be 
tried as an adult, due process requires only that the 
accused be afforded a fair hearing where he is repre- 
sented by counsel and has an opportunity to be heard and 
present evidence; statements of the juvenile obtained 
without Miranda warnings and inculpatory statements of 
co-defendants are admissible. In re B.T., W.W. and E.S. 
App. Div. ! 78 

N.J.S.A. 24:4-48, permitting the transfer of a juvenile 
for adult prosecution on a charge of homicide, applies 
regardless of the degree of homicide or participation of 
the accused; it encompasses a felony murder and also 
one who aids or abets another in the commission of a 
homicide. In re B.T., W.W. and E.S. App. Div. 78 


HOSPITALS 

The effect of the hospital board’s ‘‘moratorium”’ resolu- 
tion on staff appointments here is to confine control of 
the institution’s beds to its existing medical staff, and to 
enhance their economic interests at the expense of other 
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qualified physicians, whose patients are thereby excluded; 
such a consequence is precisely what the Supreme Court 
said in Guerrero would not be “judicially tolerated,” and 
the hospital is directed to admit defendant to its staff. 
Walsky v. The Pascack Valley Hospital. Chan. Div. .. 153 

Affirmed for the reasons set forth by the Appellate 
Division; further, the nature, purpose, and objects of the 
Health Care Facilities Financing Authority Act are so 
different from those of the general tax exemption act in 
relation to hospitals that they cannot be considered in 
pari materia, and the former statute affords no light on 
the proper construction of the latter. Monmouth Medical 
Center v. City of Long Branch. Supreme Ct. . 473 

The Health Care Administration Board erred in giving 
conclusive weight to the Department of Health statistics 
showing an excess of medical/surgical beds in Essex 
County; it is not sufficient for the Board to consider only 
the number of beds available in the area—particularly 
where the area designated by the Department as the 
“area to be served’ may not coincide with the area for 
which the services will, in fact, be provided—that would 
permit the Board to ignore the need for special services 
in the area. Irvington Gen’l Hospital v. Dept. of Health. 
App. Div. 790 

The patient here was incompetent to give an informal 
consent to shock treatment and the hospital carried its 
burden of proving the necessity for the treatment on an 
emergent basis; the patient’s mother is appointed special 
guardian for the purpose of consenting to modes of treat- 
ment for her son, including shock treatment. In re W.S., 
Jr. Juv. and Dom. Rel. Ct. 1067 

The trial court’s dismissal of the complaint by parents 
seeking damages against defendant allegedly resulting 
from the hospital’s method of informing them of the 
death of their baby, and its failure to locate the baby’s 
body or confirm its death for three weeks, was premature; 
after an amendment and appropriate discovery, con- 
ceivably a claim for relief for emotional distress and/or 
physical disability might be based on some theory of 
liability, and whether, and to what extent, N.J.S.A. 
2A:53A-7 to -10 applies need not now be decided. Muniz 
v. United Hospitals Medical Center Presbyterian Hos- 
pital. App. Div. 1109 

The fact that the Department of Health had not imple- 
mented the legislative policy of ‘‘area’’ or ‘‘regional’’ 
considerations in the granting of certificates of need by 
regulations at the time of plaintiff's application is no 
reason to support a grant of a certificate of need that 
would defy the expressed legislative policy. St. Joseph’s 
Hospital and Medical Center v. Finley. App. Div. 1169 





HOTELS 

The dormitories of appellants (private schools) come 
within the definition of the term ‘“‘hotel’’ as defined by the 
Hotel and Multiple Dwelling Law; considering the re 
medial nature of the legislation, the term ‘‘guests’’ as 
used in N.J.S.A. 55:13A-3(j) was clearly intended to mean 
and include persons occupying rooms or units for dwel- 
ling or sleeping purposes in establishments that provide 
such facilities on a regular basis. Blair Academy v. 
Sheehan. App. Div. 714 


IMMUNITY 

Where police officers’ action is demonstrated to be in 
excess of and distinct from their required official duty 
for personal reasons of their own, then for such acts they 
are civilly liable. Zalewski v. Gallagher. App. Div. 879 

The immunity device will only be deemed a sufficient 
answer to a claim of Fifth Amendment privilege if the 
scope of immunity afforded is commensurate in all re- 
spects with the privilege against self-incrimination that 
it replaces; the proposed use here of the immunized 
grand-jury testimony to impeach defendant’s trial testi- 
mony would not leave defendant and the State in the 
position each would have occupied had defendant’s claim 
of privilege been honored, and the grant of use immunity 
pursuant to N.J.S.A. 2A:81-17.2a2 precludes such use; the 
State’s reliance upon Harris v. New York is inappropriate. 
State v. Portash. App. Div. 986 


INCOME CONTINUATION BENEFITS 

Where, as here, plaintiff’s actual earnings increased in 
spite of an accident, and his earning capacity was dam- 
aged in one aspect of a salesman’s function (field work) 
but not the other (at-home solicitation), he has failed 
to meet two of the three requirements for income con- 
tinuation benefits recovery under N.J.S.A. 39:6A-4. Green- 
berg v. Great American Ins. Co. Law Div. 215 

The intentions of plaintiff and the company that had 
laid him off that he would be rehired at some future 
date notwithstanding, at the time of the accident he was 
unemployed and, therefore, is not entitled to income- 
continuation benefits. Richberg v. Selected Risks Ins. Co. 
Law Div. 495 


INCOMPETENCE 

If either the fact of disability in the sense of legal 
status or the fact of lack of mental capacity to consent 
is established, a court has power to appoint a ‘“‘special 
guardian” under the parens patriae jurisdiction; if there 
is prima facie evidence of mental incompetency, if there 
is time, and particularly if there is some member of the 
family who will act as guardian, the court should pro- 
ceed under R. 4:83-1 to have a general guardian ap- 
pointed to decide whether the surgical procedure is neces- 
sary. In re Schiller. Chan. Div. 670 

N.J.S.A. 3A:6-39 explicitly provides that an incompetent 
will be deemed to have died intestate if his only will was 
executed after the commencement of incompetency pro- 
ceedings, and the Legislature has thereby established 
a cut-off point, after which any litigation as to a deceased 
incompetent’s testamentary capacity is barred; the will 
here will be denied probate, and the conveyance will be 
set aside because the transferor, as an adjudicated in- 
competent, lacked the legal capacity to convey land. In 
re estate of Bechtold. Chan. Div. 951 
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‘By accepting private counsel at the expense of his 





INDEMNIFICATION 


: A contractual indemnitor can not assert the implied- 
indemnification doctrine against a fourth party. Cacioppo 
v. The Boeing Co. Law Div. 833 


INDICTMENTS 


State v. Hart is clearly distinguishable, and is not 
controlling on the facts here; the remark by the prose- 
cutor was an effort to give the witness the opportunity 
to change his testimony and avoid a possible perjury 
charge—it was not addressed to the grand jury, nor was 
it intended to direct the grand jury to indict—and, al- 
though it is disapproved, it was not a substantial invasion 
of the independence of the grand jury so as to vitiate the 
indictment. State v. Schamberg. App. Div. 312 


R. 3:7-4 permits the court to amend an indictment to 
“correct an error of form or the description of the 
offense,” but an amendment to add an additional de- 
fendant is not within the contemplation of the rule. State 
v. Reid. App. Div. ... 622 


There was no justification here for invoking the drastic 
remedy of dismissing the indictment charging distribu- 
tion of heroin; neither the principles of double jeopardy 
nor those of fundamental fairness are involved—re- 
spondent has not been convicted of the initial charge of 
possessing heroin, and the order suppressing the evidence 
on which that charge was based in no way affected the 
State’s ability to prosecute him for the earlier distribu- 
tion. State v. Phillips. App. Div. .. 842 


The gain or benefit here was not the electricity per se, 
but the reduced bills (based on the altered meters), and 
thus the indictment clearly charges a violation of the gen- 
eral fraud statute; since no legislative intent is perceived 
that would make N.J.S.A. 2A:170-64 (which deals only 
with the disorderly persons offense of meter tampering) 
the exclusive remedy or sanction for conduct such as is 
alleged in the indictment, the prosecuting authority has 
the discretion to choose which statute he will proceed 
under. State v. Cox. Law Div. 922 


The requirement of an over-act allegation, and proof 
thereof, in a conspiracy charge was originated by statute 
—conspiracies at common law did not and do not now 
require overt-act allegation and proof—and, the Legisla- 
ture having omitted from the conspiracy section of the 
Controlled Dangerous Substances Act any overt-act re 
quirement, no allegation thereof is necessary in an indict- 
ment charging such a conspiracy. State v. Clark. App. 
Div. 1011 


The facts of this case reveal a single conspiracy, of 
which the two later agreements were merely parts—all 
of these agreements had as a single goal the infliction 
of bodily harm on defendant’s intended victim; the sec- 
ond and third counts of the indictment charging conspiracy 
should be merged into the first count, and the convictions 
on counts two and three vacated. State v. Lavary. Law 
Div. 1066 


If a grand jury determines that a known individual was 
a co-conspirator, but decides not to indict him, the indi- 
vidual shall not be named in the indictment as an unin- 
dicted co-conspirator; however, in such a case, the grand- 
jury minutes should reflect that the grand jury has deter- 
mined that the individual was a co-conspirator but de- 
cided (for reasons that need not be stated) not to indict 
him; the indictment may charge the defendant with con- 
spiring with any co-defendant and/or with other persons 
known and/or unknown, as the case may be. State v. 
Porro. App. Div. 1062 


An overt act is required in the case of a conspiracy to 
commit a burning that does not constitute arson, and the 
indictment here charging defendant with conspiring to 
burn a building not part of a dwelling house in violation 
of N.J.S.A. 2A:89-2, which failed to allege the commis- 
sion of an overt act in furtherance of the conspiracy, was 
fatally defective and the conviction of that offense can- 
not stand; there is no merit in the State’s contention 
that, since the indictment was not challenged prior to 
trial, defendant is barred from raising the issue at this 
time. State v. Newell. App. Div. 1097 


An indictment should not be dismissed for a minor 
misnomer; here, where the witness did not know de 
fendant’s name, and could only identify him by sight, 
which he did, the name used by the prosecutor before 
the grand jury (with wrong first consonant) did not affect 
the victim’s identification. State v. Gillison. Law Div. 1131 


INDIGENTS 

Where an indigent cannot afford the production of a 
complete transcript, and the grounds for appeal by their 
nature are such that verbatim reconstruction of the entire 
record is not necessary for full and complete appellate 
review, the trial judge should direct the parties to pursue 
the procedure set out in R. 2:5-3(e); if they cannot agree 
on a statement of proceedings in lieu of transcript, the 
court may hold a hearing to resolve any disagreements. 
In re the guardianship of Dotson. Supreme Ct. 3 


In cases involving the involuntary termination of an 
indigent parent’s rights, the trial judge should first de- 
cide whether the grounds stated for appeal are frivolous; 
if not, he should then decide whether the issues can 
adequately be determined on the basis of a truncated 
record; if they are such that only by reference to a full 
and complete transcript may a reviewing court properly 
decide the case, then the Division of Youth and Family 
Services will have to bear the cost thereof, unless the 
trial court should determine whether alternative means 
of financing are available—including funds provided by 
the federal government, suggested as a possibility in the 
case under review. In re the guardianship of Dotson. 
Supreme Ct. 3 


parents, defendant did not manifest his intent to give up 
his constitutional right to a transcript a public expense 
in the event of a conviction; his eligibility is to be 
measured by what he is legally entitled to as an indigent 
adult, and not by the contingent benefactions of others. 
State v. Morgenstein. App. Div. 433 


The Commissioner of Health may require a nursing 
home to provide for the care and treatment of a specified 
number of indigent persons as a condition of licensure. 
Attorney General’s Formal Opinion No. 15 - 1977. 645 


Defendants have not submitted sufficient proof of indi- 
gency here: there was $15,000 cash bail returned that has 
not been accounted for; the monies received from one 
defendant’s speaking engagements are also unaccounted 
for, and monies remain in the corporation that is the suc- 
cessor to their defense committee; defendants have an 
absolute right to these monies, and, in lieu of petitioning 
for the expenditure of county money, an attempt should 
first be made to obtain the money being held for their 
benefit. State v. Carter. Law Div. pe .. 846 


Although a court is precluded from determining the 
rights of a party to the legal services of a particular 
agency, a determination of indigency by legal services 
is not binding upon some other, unrelated, public body 
to the end that it must expend public moneys to assist 
the legal services client. Lurry v. Mills. County Ct. .. 1041 


It is found as a fact that defendant is an indigent for 
purposes of requiring a public body to pay for blood 
tests in this paternity action, and the court has the au- 
thority to require the county, or a county board, to pay; 
since the real party in interest here is the welfare board, 
it is the appropriate public agency to provide the neces- 
sary funds. Lurry v. Mills. County Ct. . 1041 


In enacting the Public Defender Act, the Legislature 
attempted to provide a unitary system through which 
all services necessary for an adequate defense of an in- 
digent defendant would be supplied and no exceptions 
were made should the defendant, as here, have counsel 
supplied by a third party; the Office of the Public De- 
fender is ordered to pay the professional bills incurred 
by defendant. State v. Stockling. Law Div. 1192 


INFANTS 


N.J.S.A. 2A:42A-2 to -5 grants immunity to a landowner 
under the facts herein—an immunity equally available to 
a public entity and a private individual or corporation, 
and it is beyond the power of the judiciary to carve out 
an exception for a class of injured persons smply because 
they are under the age of 18 years. Magro v. City of 
Vineland. App. Div. 554 


Where an infant is offered as a witness, the general pur- 
pose of the inquiry is to determine the capacity of the 
child to give evidence: the ability to understand ques- 
tions and to frame and express intelligent answers, as 
well as a sense of moral responsibility, a consciousness 
of the duty to speak the truth; the trial judge, who felt 
that the six-year-old child here (who was four at the 
time of the incident) was especially immature, presented 
ample support for his decision that she was not a com- 
petent witness. State v. Grossmick. Supreme Ct. 1125 


INFORMANTS 


It has not been suggested here that the informant is 
faced with any serious threat of harm, nor that his use- 
fulness in other investigations will be jeopardized; on 
the other hand, certain knowledge of the informer’s 
identity is an essential condition to establishing a defense 
in this case; on basic considerations of fairness, the cir- 
cumstances weigh the scales in favor of disclosure. State 
v. West. App. Div. 78 


Although the out-of-court declarations attributed to 
Brown (contrary to his interest within the meaning of 
Evid. R. 63(10)) would not necessarily mandate defend- 
ant’s acquittal here, still they were of such clear ma- 
teriality that, if Brown was in fact the informer, the 
testimony concerning his extra-judicial statements should 
be received. State v. West. App. Div. 78 


There are exceptional reasons here for balancing the 
respective interests mentioned by the Supreme Court in 
favor of divulging the alleged informer’s identity, and 
defendant police officers in this suit for damages offer no 
solid reason why the information should not be supplied. 
Cashen v. Spann. App. Div. 875 


The fact that the informant here is a policeman is 
relevant to nondisclosure, because the information re- 
sulted in the indictment of a fellow policeman, and there 
has been no showing in this case requiring disclosure of 
the informant’s identity. State v. Morelli. App. Div. 1043 


INFORMED CONSENT 


Reason and precedent suggest that there are rational 
limits on the extent of the doctor’s duty to inform his 
paient of possible risks associated with any proposed 
treatment, and plaintiff here failed to demonstrate the 
existence of any standard requiring a warning that com- 
mercial blood might be used and, if used, might increase 
the risk of contracting serum hepatitis. Moore v. Under- 
wood Memorial Hospital. App. Div. 431 


INHERITANCE TAX 


A claim arising from breach of a valid contract to 
make a bequest or devise was not intended by the 
Legislature to be included as a deduction in the calcula- 
tion of the transfer inheritance tax, because a valid con- 
tract to make a particular testamentary disposition is, 
or may be, a transfer within the meaning of N.J.S.A. 
54:34-1(c). In re estate of Lingle. Supreme Ct. 6 


INITIAL PERMISSION RULE 

The scope of the term ‘‘use” in N.J.S.A. 39:6-46 is 
broad, and includes use by a passenger as well as by the 
operator; as long as the initial use of the vehicle is with 
the consent, express or implied, of the insured, any sub- 
sequent changes in the character or scope of the use, 
such as from a passenger to a driver, do not require the 
additional specific consent of the insured; only where the 
deviation from the use consented to amounts to “theft 
or the like” will coverage be precluded under the in- 
sured’s policy. Motor Club Fire and Casualty Co. v. 
N.J. Manufacturers Ins. Co. Supreme Ct. ........... 569 


IN LIEU PROCEEDINGS 

It does not really matter here whether relief should 
have been sought in an action for mandamus in lieu of 
prerogative writs in the Law Division rather than a 
mandatory injunction in the Chancery Division. Rolleri v. 
Lordi. App. Div. . oy. SeOh eRe eee ei 


INSANITY 


The right to treatment in New Jersey is a statutory 
right inseparably bound to and reinforced by funda- 
mental civil rights of constitutional magnitude, and the 
Commissioner of Institutions and Agencies is ordered here 
to effect the placement of petitioner (acquitted of murder 
as a juvenile by reason of insanity) at an institution (pub- 
lic or private, within New Jersey or elsewhere) at which 
implementation of his right to treatment will be achieved. 
In re R.G.W. Juvenile and Domestic Relations Ct. ... 27 

The procedure enabling the trial court to inquire pre- 
trial into the sanity of a defendant at the time of the 
commission of the crime is discretionary, and should be 
employed only in those cases where there is demon- 
strated a present inability to stand trial because of a 
mental condition; it is deemed civil in nature, and the 
rule with respect to civil juries (if a jury is employed) 
prevails. State v. Gadson. App. Div. ................ 553 

Where the defense of insanity is raised in a criminal 
action, including criminal trials where the defense of 
insanity is raised subsequent to a pretrial finding of 
sanity at the time that the crime was committed, the 
rule as to criminal verdicts obtains, and the verdict of 
the jury must be unanimous. State v. Gadson. App. 
LS eer ra: . 553 
The verdict here of not guilty by reason of insanity 
by a ten-to-two vote was the result of mistake and, there- 
fore, technically illegal; such illegality, however, does not 
give rise to the right of the State to appeal, because, 
as a general rule, legal errors that result in an acquittal 
do not remove the bar to the State’s right to appeal that 
acquittal. State v. Gadson. App. Div. - ... 558 

When a patient who is serving a sentence for a crime 
is denied parole solely because he is suffering from a 
mental illness, and a detainer continued, such detainer 
must be treated as a nullity in a proceeding for transfer 
from Trenton Psychiatric Hospital to a less restrictive en- 
vironment; the inmates here shall be treated as any 
other civil patient in their applications for transfer, which 


are granted. In re Hospitalization of Patterson. Law 
Div. ae res Pe oes ae 
INSTRUCTIONS 


In order to avoid confounding the jury with issues not 
actually involved in a case, a trial judge should eliminate 
them when that course is indicated; thus, where, as 
here, the facts adduced leave no doubt that, if there was 
negligence, there was also proximate cause, the jury 
should be instructed only as to the issue of negligence; 
the same thing is true with respect to contributory neg- 
ligence. Menza v. Diamond Jim’s, Inc. App. Div. 22 

There is a duty to warn of the inherent dangers of 
physical harm from misuse of a product where the manu- 
facturer knows of a possible misuse and resulting danger 
or should have known of it in the reasonable course of his 
business; here, the trial judge told the jury of defendant’s 
duty to warn and even pointed out that, if plaintiff had 
been contributorily negligent as a result of not having 
the proper instructions as to use and a warning of pos- 
sible dangers from misuse, then the contributory negli- 
gence was not a bar to recovery. Mohr v. B. F. Goodrich 
Rubber Co. App. Div. , 470 

A party is not entitled to have a jury charged in words 
of his own choosing, and if the charge adequately covers 
the matter requested there is no error; the trial court 
here did not misstate or disregard any of plaintiffs’ 
legal contentions. Mohr v. B. F. Goodrich Rubber Co. 
App. Div. eee aes ; 470 

N.J.S.A. 39:4-89 was not intended to apply indiscrimi- 
nately to any case in which the front of one vehicle 
comes into contact with the rear of another, irrespective 
of how the collision occurred; the essence of the asserted 
negligence, to justify involving the statute, must be a 
motorist’s alleged failure to maintain a reasonably safe 
distance behind another vehicle in the same lane of 
traffic; N.J.S.A. 39:4-89 was not applicable on the facts 
here, and the instruction concerning it should not have 
been given. La Mandri v. Carr. App. Div. . 705 

The favored driver’s right to assume that the dis- 
favored driver will obey a stop sign is qualified by the 
favored driver’s continuing duty to exercise due care; 
since these qualifying words were omitted, plaintiff’s 
request to charge was only partially correct, and a par- 
tially correct charge may properly be rejected. Beck v. 
Washington. App. Div. 788 

Where two distinct propositions of law are charged, one 
of which is correct and the other erroneous, and neither 
is withdrawn, so that the jury cannot decide which is 
right, there is reversible error. Beck v. Washington. App. 
Div. 788 

The court committed reversible error in charging N.J. 
S.A. 39:4-90: that, when two vehicles enter an intersec- 
tion at the same time, the vehicle on the left shall yield 
the right-of-way to the vehicle on the right; this does not 
apply at intersections where traffic is contro’led by traf- 
fic signals, and it is equally inapplicable at intersections 
governed by stop signs. Beck v. Washington. App. Div. 788 








INSURANCE 
In appropriate circumstances and for good cause shown, 
a trial court could order a divorced husband to cooperate 
in obtaining insurance on his life for the financial pro- 
tection of his former wife (and children, if there be any); 
however, deference must be given to the trial court’s abil- 
here, the trial court’s denial of such a motion was not 
ity to weigh the equities and take appropriate action; 
erroneous. Meerwarth v. Meerwarth. Supreme Ct. .... 7 
Ambiguities in insurance contracts or application forms 
are to be resolved against the insurer, and the ambiguity 
here (in requesting the names of “the only drivers’ of 
the vehicle) is evident; defendant insurer failed to estab- 
lish by a fair preponderance of the evidence that the 
driver who operated the vehicle on the occasion when the 
accident occurred was a regular driver of the car in 
question, and the insured is entitled to a judgment on 
the liability issue. Remsden v. Dependable Ins. Co. Su- 
preme Ct. . 41 
The policy here did not afford accidental death benefits 
coverage (double indemnity) and such coverage was never 
paid for; plaintiff’s failure to read the policy was not ex- 
cused, and no basis for equitably estopping the company 
from asserting noncoverage has been shown. Martinez 
v. John Hancock Mutual Life Ins. Co. App. Div. ...... 98 
Although the realities of modern-day tort litigation are 
that the liability insurer is the party actively engaged 
in the defense of the lawsuit, there is no basis for the 
granting of a Seider v. Roth type of attachment under 
the court rules, case law or statutes of New Jersey; serv- 
ice on out-of-state driver’s insurance company is quashed. 
Hart v. Cote. Law Div. ...................... caves AB 


Because the insurance broker’s ‘competence falls below 
the standard set by the law, its characterization as neg- 
ligence is appropriate without recourse to any concep- 
tualized standard of professional competence constructed 
by plaintiffs in this case; affirmed substantially for the 
reasons set forth by the Appellate Division. Bates v. 
Gambino. Supreme Ct. ie 

Defendant, who was not an owner, registrant or opera- 
tor of the uninsured car, but who nevertheless was in 
control of it and caused it to be operated, is not excluded 
from responsibility under N.J.S.A. 39:6B-2, which intends 
to penalize all those responsible for creating a situation 
where the statutory protection is denied the public. State 
v. Schumm. App. Div. wésalacs OL 

IN.J.S.A. 17B:32-19 makes clear the intent of the legis- 
latures of New Jersey and New York to allow a non- 
domiciliary state (New Jersey here) to serve as a forum 
for the presentment of claims against an insurer only 
where ancillary proceedings were commenced; no such 
proceedings have been commenced in New Jersey here, 
and the proper forum for the litigation of the claims is 
the State of New York. Zullo Lumber v. King Construc- 
tion. Law Div. 272 

Plaintiff’s claim for unearned insurance premiums pre- 
viously paid the insolvent insurance company falls within 
the definition of ‘‘covered claim” as set forth in $5(d) 
of the Guaranty Act, and is actionable against the New 
Jersey Property-Liability Insurance Guaranty Associa- 
tion. Broadway Bank and Trust Co. v. N.J. Property- 
Liability Ins. Guaranty Ass’n. Law Div. 290 

The police officers employed by the borough here are 
not named insureds in, and are not covered by, the policy 
of insurance issued to the borough, and the carrier is not 
obligated to defend and indemnify them with respect to 
the wrongful-death claim instituted against them. — 
v. Hartford Fire Ins. Co. App. Div. 

Here, where the insured intended to burn the building 
for profit, the injuries and death were the unfortunate, 
but unintended result of his wanton and reckless dis- 
regard for the safety of those living in the building; the 
proofs do not establish that he intended to cause them 
or that he knew that they were substantially certain to 
follow from his actions, and public policy does not require 
the exclusion of indemnity provided by the policy of in- 
surance. Ambassador Ins. Co. v. Montes. App. Div. .. 424 

The primary carrier owes to the excess carrier the 
same positive duty to take the initiative and attempt to 
negotiate a settlement within its policy limit that it owes 
to its assured. Estate of Penn v. Amalgamated General 
Agencies. App. Div. 566 

The language of any automobile liability insurance 
omnibus clause must be read in light of the settled legis- 
lative policy designed to provide financial compensation 
to those wrongfully injured in motor-vehicle accidents; 
since the policy provision here impermissibly departed 
from the statutorily-required omnibus clause, it is in- 
effective, and the statutory language controls. Motor 
Club Fire Casualty Co. v. N.J. Manufacturers Ins. Co. 
Supreme Ct. .. 569 

The scope of the term ‘‘use’” in N.J.S.A. 39:6-46 is 
broad, and includes use by a passenger as well as by the 
operator; as long as the initial use of the vehicle is 
with the consent, express or implied, of the insured, any 
subsequent changes in the character or scope of the use, 
such as from a passenger to a driver, do not require the 
additional specific consent of the insured; only where the 
deviation from the use consented to amounts to “theft 
or the like’’ will coverage be precluded under the in- 
sured’s policy. Motor Club Fire and Casualty Co. v. N. a 
Manufacturers Ins. Co. Supreme Ct. 

In those instances in which a messenger is ‘india in 

a “frolic of his own’—i.e., he has substantially deviated 
rete the reasonable course of carrying out his delivery 
—then the employer/insured cannot look to his insurer 
under a policy similar to this ‘“‘Paymaster Policy’ for 
indemnification of any theft loss; here, considering all of 
the factors in light of the reasonable ‘‘coverage expecta- 
tions’? standard, the loss is within the coverage purchased 
by plaintiff. Deleson Steel Co., Inc. v. The Hartford In- 
surance Group. Law Div. 655 

The interest of a designated beneficiary of a life-insur- 
ance policy is a vested property right, payable in the 
event the beneficiary outlives the insured, subject to di- 
vestment only by the insured’s making a change in the 


benficiary in the manner provided by the policy contract. 
N.Y. Life Ins. Co. v. Estate of Hunt. App. Div. 781 
Additional descriptive words in the beneficiary clause 
—such as, in this case, ‘‘intended wife of insured’”—are 
simply descriptive (useful only in the event of a dispute 
over the identity of the person named as a beneficiary), 
and termination of an engagement to marry is not a 
sufficient basis for imposition of a constructive trust; 
where, as here, the deceased knew that the beneficiary 
of his life-insurance policy had married another, there is 
no basis upon which to divest her of her interest under 
the policy, nor to impress a constructive trust on the pro- 
ceeds in her possession. N.Y. Life Ins. Co. v. Estate of 
Hunt. App. Div. 781 
If the insured had desired her brother to be included, 
she could have done so by inserting his name in one of 
the spaces provided in the ‘‘additional benefits’ clause 
in the policy, and, had the Legislature intended to include 
all the classes of persons covered in N.J.S.A. 39:6A-4 and 
in the framework of N.J.S.A. 39:6A-10, it could easily 
have done so by merely providing that additional cover- 
age should be offered to ‘‘persons covered in section 4’’; 
what it did not do directly, the court will not do indirectly. 
De Simone v. Nationwide Mutual Ins. Co. Law Div. . 804 
The incontestability clause under N.J.S.A. 17B:27-12 
applies to group life-insurance policies governed by N.J. 
S.A. 17B:27-1 et seq., but not to the policy obtained by 
the board of trustees for the additional, contributory 
death benefits provided by PERS pursuant to N.J.S.A. 
43:15A-57; therefore, the board properly denied such bene- 
fits to appellant, whose mother understated her age by 
two years and failed to furnish proof of insurability, as 
required, at the time of her enrollment. Hayes v. Bd. of 
Trustees of PERS. App. Div. 826 


Since the use of the car by the employee of the service 
station was unrelated to the operation of the service 
Station or the repair of the car, it is clear that, were 
New Jersey law (the initial-permission rule) to be applied, 
the insurer of the car would be liable for the judgment 
recovered against the driver of the insured automobile; 
however, the mandate of Buzzone v. Hartford Accident 
& Indemnity Co. is clear, and the law of New York, the 
place of the contract, will be applied; when the owner, 
as here, restricts the driver’s use of the vehicle and the 
instructions are ignored, the driver is not an insured 
under the policy’s omnibus clause; it is hoped that the 
appellate courts will take this opportunity to re-examine 
the Buzzone doctrine. Lawandowski v. National Grange 
Mutual Ins. Co. Law Div. 830 

Plaintiff’s cause of action under his lawyers’ profes- 
sional liability policy for reimbursement of defense costs 
did not accrue until the termination of the action brought 
against him. Kielb v. John A. Couch, Jr. & Co. Law 
Div. 831 

The corroboration requirement in the provision of the 
uninsured-motorist standard endorsement dealing with 
coverage under that endorsement against ‘‘hit-and-run’’ 
vehicles in ‘‘no contact” occurrences, resulting in bodily 
injury arising out of an accident, is ‘unlawful as an im- 
permissible qualification of the statutory mandate that 
coverage must be provided for all such occurrences; this 
is not to imply that a fact-finder, with respect to the issue 
of the fact of the occurrence, might not reasonably re- 
quire coorborative proof, but only that the uninsured- 
motorists endorsement may not lawfully precondition 
policy coverage upon corroboration. Pasterchick, t/a 
Crown Coach Co. v. Insurance Co. of North America. 
App. Div. 835 

The term ‘‘use” in N.J. S.A. 39:6-46(a) is something 
other, or more comprehensive than, either maintenance 
or operation, and the use of a truck as a cargo carrier 
necessarily implies its use in, and as an integral part of, 
the process of loading and unloading cargo from the 
vehicle is, for purposes of the omnibus coverage, a user 
of the vehicle. Bellafronte v. General Motors Corp. App. 
Div. 

Irrespective of whether, on the date of the ‘iciaae 
the policy in question was actually required pursuant to 
N.J.S.A. 39:6-46(a), there is no question that it was also 
required by N.J.S.A. 39:6B-1, the compulsory motor 
vehicle insurance coverage act; not only does the latter 
not purport, as does the former, to exempt from coverage 
victims covered by workers’ compensation, but it affirm- 
atively requires coverage for ‘‘any person’’ sustaining 
injury in a motor vehicle accident. Bellafonte v. General 
Motors Corp. App. Div. 836 

The stolen property, by its very nature, could be 
classified as property used in a trade or occupation— 
that, however, is not determinative; more important is 
the use to which these articles were put by this insured, 
and the extent to which that usage was usual or incidental 
to his ‘‘business” of being a carpenter or his ‘‘personal’’ 
occupancy of the insured dwelling, and, with the excep- 
tion of those tools that were in the vehicle to be used 
in his carpentry work, plaintiff has proven by the pre- 
ponderance of credible evidence that the balance of the 
items stolen do not fall within the policy exclusion. Tell 
v. Cambridge Mutual Fire Ins. Co. Union Co. Dist. Ct. 859 

The policy of insurance issued by defendant insures 
plaintiff against loss of his income from the partnership 
—it does not insure the partnership against the loss to 
it of the value of plaintiff’s services—and the loss of in- 
come here must be measured on the basis of one-half of 
the net profits of the partnership. Zyck v. Hartford — 
Group. App. Div. 

No duty is imposed upon a broker to notify a iilacees 
carrier of the existence of an excess carrier. Western 
World Ins. Co. v. Allstate Ins. Co. App. Div. 883 

In the circumstances of this case, different minds may 
reasonably come to different conclusions as to whether 
the primary carrier breached the positive duty it owed 
to the excess carrier to take the initiative and attempt 
to negotiate a settlement within its policy limit, and 
whether the primary carrier was negligent in the investi- 
gation and defense of the claim. Western World Ins. Co. 
v. Allstate Ins. Co. App. Div. 883 
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The language of the policy here is plain and unambig- 
uous, and requires no construction to ascertain its mean- 
ing—the insurance covers only against injuries or damage 
that occur during the term of the policy arising from 
operations of the assured which were completed at any 
time before or during the policy period, plaintiff’s in- 
juries not having occurred during the policy period, no 
liability therefor attaches to defendant. Williams v. Aetna 
Casualty & Surety Co. App. Div. 915 

Prior approval of rates is central to the Title Insur- 
ance Act of 1974, which did not contemplate a use by the 
industry of an ‘unapproved filing in any circumstance, 
and it was neither an ultra vires action nor an abuse of 
discretion on the part of the Commissioner of Insurance 
to require (as his only alternative in the present im- 
passe) pre-filing rates to be charged pending his defini- 
tive action on the filing. N.J. Land Title Ins. Rating 
Bureau v. Sheeran. App. Div. 962 


If plaintiff were to be considered an additional insured 
under the policy, it must be shown both that its negli- 
gence occurred during the loading process and that it 
was a lessee or borrower of the vehicle; the activities 
here are insufficient to find that plaintiff had the requisite 
control, dominion or power over the truck, and, conse- 
quently, it cannot be considered an additional insured 
within the loading/unloading clause of the truck-owner’s 
policy. F & M Schaefer Brewing Co. v. Forbes Food Div., 
Chemical Leaman Tank Lines, Inc. Law Div. 982 

The insurer here clearly waived its right to have the 
coverage question decided by the court by permitting 
the claim to be submitted to the arbitrator without objec- 
tion; even apart from the matter of waiver of the cover- 
age issue, the arbitrator’s awards are unassailable un- 
der the ‘“‘undue means” criteria of N.J.S.A. 2A:24-8a. 
In re arbitration between Grover and Universal Under- 
writers Ins. Co. App. Div. 1018 


Neither the insurer nor its agent has a legal duty to 
give notice of the expiration of a policy, and if defend- 
ant was simply an agent for the insurance company, 
summary judgment in its favor is appropriate; if, on the 
other hand, there is an issue of fact in this regard, then 
the matter must be submitted on plenary hearing to the 
trier of fact, not only for a determination of this issue, 
but—in the event of a determination that defendant was a 
broker whose services were engaged by plaintiffs—for a 
determination of the further issue of whether it exercised 
the requisite care in the execution of that commission. 
Citta v. Camden Fire Ins. Assoc. Inc. App. Div. 1035 


The insurer here had every right to investigate the 
question of coverage before inquiring further into the 
liability and damage aspects of the accident; while there 
is no doubt that its conduct adversely affected the in- 
terests of its insured and the third parties, it cannot be 
characterized as malicious in nature, or in willful and 
wanton disregard of the rights of those parties, so as to 
warrant the assessment of punitive damages against the 
insurer. Kocse v. Liberty Mutual Ins. Co. Law Div. _ 1044 

Nothing in the insurance policy issued in New York 
suggests that it was to conform to the requirements of 
each and every state through which the insured, New 
York-based vehicle would be taken, and nothing in the 
statutory or decisional law of New Jersey warrants re- 
formation of such a policy to conform to New Jersey 
requirements simply because the accident occurred here. 
American Hardware Mutual Ins. Co. v. Bradley. App. 
Div. 1115 

‘Although it may be questioned whether Flint Frozen 
Foods, Inc. v. Firemen’s Ins. Co. of N.J. represents a 
sound economic or insurance result, it is binding to the 
extent that it holds that a lienor loses his insurable in- 
terest when, subsequent to the fire insured against, his 
lien is fully paid; the trial court’s application of Flint 
to the facts here is affirmed. P. R. DeBellis Enterprises, 
Inc. v. Lumberman’s Mutual Cas. Co. App. Div. 1132 

N.J.S.A. 17:22-6.2a imposes a duty upon the broker to 
collect and remit premiums due on the policy; it does 
not give the broker the right to collect and remit pre- 
miums on a policy cancelled because of fault of the in- 
sured, nor authority to reinstate cancelled policies or 
extend the time available to an insured to pay the policy 
premium. Weathers v. Hartford Ins. Group. App. Div. 1195 

The purpose of N.J.S.A. 17:22-6.2a is not to extend li- 
ability on the part of an insurance company to a plaintiff 
where the policy has been effectively cancelled before 
the insured tenders the required payment thereon. Weath- 
ers v. Hartford Ins. Group. App. Div. 1195 

The salutary rule that, once a carrier undertakes to 
defend, it is estopped to deny coverage retains its full 
vigor, but it is inapplicable here because the essential 
ingredient of an undertaking to defend is missing; the 
insurance company’s action in filing an answer and ob- 
taining a stay amounted to no more than maintenance 
of the status quo pending an adjudication of the coverage 
issue. The Sussex Mutual Ins. Co. v. Hala Cleaners, Inc. 
Supreme Ct. 1197 


INTENT 

The regulation here—which makes it unlawful to fail 
to disclose the bona fide odometer reading in an adver- 
tisement for the sale of a used automobile—is within the 
broad rule-making power conferred by the Consumer 
Fraud Act on the Attorney General, and the charges 
of violations herein, in order to be sustained, did not re- 
quire a showing of intent. Fenwick v. Kay American 
Jeep, Inc. Supreme Ct. 222 

The fact that the person with whom defendant con- 
spired was an undercover agent should in no way negate 
defendant’s clearly manifested intent to commit a crim- 
inal act; when the consequences sought by defendant are 
unlawful, it is no defense to a charge of conspiracy that 
she could not reach her goal because of circumstances 
unknown to her, or that the person with whom she con- 
spired has not been or cannot be convicted. State v. 
Lavary. Law Div. 1066 
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INTEREST 
Since the legislative purpose is that compensation shall 
be determined at least as of the date of the commence- 
ment of the action, it follows that the allowance of in- 
terest should be made on the same basis, with monies 
deposited in court pursuant to the act to be excluded 
from the computation as of the date of deposit. Twp. of 
Wayne v. Kosoff. Supreme Ct. 184 
It is clearly erroneous to include in the judgment un- 
accrued interest computed in future until the maturity 
of the note; upon a default accompanied by acceleration 
of the payment of principal, the holder of the note is only 
entitled to the interest computed to the time of judgment 
and not thereafter; the judgment itself bears interest 
after entry. Metric Investment, Inc. v. Kerner. App. 
Div. ’ 225 
When the amount payable here was determined ac- 
cording to the contract provisions, defendant was obli- 
gated to pay a sum certain; for the withholding of which, 
interest will be awarded from the date that sum became 
due. Reliable Water Co. v. The Monroe Twp. Municipal 
Utilities Auth. App. Div. 267 
The date that the action’ was commenced or the tort 
occurred is relevant only as to the beginning point from 
which the interest is computed, and the amendment to the 
prejudgment rule in tort actions—R. 4:42-11(b), effective 
April 1, 1975—that increased the interest rate from 6% 
to 8% applies to all judgments entered after that date. 
Simons v. Saaz. App. Div. 417 
The New Jersey Property-Liability Insurance Guaranty 
Association clearly is not a “public entity’; rather, it is 
a “private’’ nonprofit unincorporated legal entity, and 
there was no error in the allowance of interest in this 
case. Muschette v. The Gateway Insurance Co. App. 
Div. 697 


INTOXICATION 

The trial court was not in error in failing to charge 
intoxication as a defense, since a violation of N.J.S.A. 
2A:89-1 does not require proof of a specific intent to burn. 
State v. Kinlaw. App. Div. 860 


INVITEES 

As a public official entering upon defendant’s premises 
in the performance of his duties, plaintiff had, irrespec- 
tive of the specific nature of his mission, the status of 
an invitee in respect of the personal injury he sustained 
while making the same use of the premises any other 
invitee should have been reasonably anticipated to have 
made, and he should not have been barred from recov- 
ery by his admitted knowledge of the dangerius condition. 
Caroff v. Liberty. Lumber Co. App. Div. 292 


JOINT TENANCY 
Upon the death of a joint tenant, the survivor acquires 
a substantive interest in the premises within the contem- 
plation of the equitable-distribution statute; it is appro- 
priate to evaluate that interest at one-half the net value 
of the property, as if partition by sale had occurred at 
the time of the death. Gauger v. Gauger. Supreme Ct. 663 
JUDGES 
Misconduct in office and conduct evidencing unfitness 
for judicial office subvert the judicial process and, 
irrespective of motive, the end result is the same— 
irreparable damage to the judicial system; incorporating 
into N.J.S.A. 2A:1B-1 et seq. an evil or corrupt intent 
requirement would thwart the salutary purposes of the 
removal statute. In re Frederick W. Hart. Supreme 
& a 153 
Adherence to the principles in the Code of Judicial 
Conduct and the ABA Standards of Judicial Conduct is 
demanded in the municipal courts (where the greatest 
numbers of people receive their introduction to the 
judicial system) at least as rigorously as in the upper 
courts; by permitting himself to become part of a ticket- 
fixing attempt, respondent violated Court Rules, admin- 
istrative directives, and Canons 1, 2 and 3 of the Code 
of Judicial Conduct, and he is ordered removed as magis- 
trate of the municipal courts where he sits. In re Frank 
W. Hardt. Supreme Ct. 153 
Were it not for N.J.S.A. 2A:1A-8, which the majority 
believes is special legislation that violates N.J. Const., 
Art. 4, $7, °9(5), the nomination of Senator Stephen B. 
Wiley to be an associate justice of the New Jersey Su- 
preme Court would be in violation of N.J. Const., Art. 4, 
$5, ‘1; since the majority has concluded that N.J.S.A. 
2A:1A-8 renders the salary statute unconstitutional in 
its application to legislator-appointees, and hence must 
be excised therefrom, it follows that the nomination can- 
not stand. Vreeland v. Byrne. Supreme Ct. 169 
A trial court possesses the inherent power to appoint an 
independent expert in a condemnation case as an aid to 
ascertaining the truth; it may be that the subject should 
be incorporated in a rule, which would have the ad- 
vantage of spelling out standards to be applied and pro- 
cedure to be followed, and it is recommended that the 
Supreme Court’s Civil Practice Committee consider the 
question. Twp. of Wayne v. Kosoff. Supreme Ct. 184 
Where it appears that the trier of the facts will be 
confronted with extracrdinarily disparate opinions as to 
valuation, and a timely motion for the appointment of 
an independent expert is made, the trial court should 
seriously weigh the possible advantage of an independent 
expert; however, it cannot be said that the trial court’s 
ruling denying the motion here was erroneous in the cir- 
cumstances. Twp. of Wayne v. Kosoff. Supreme Ct. . 184 
Whether the power to appoint an impartial expert in a 
condemnation case should be exercised, either by the 
court sua sponte or on application of one or more of the 
parties, would depend on the circumstances; absent a 
controlling statute or rule, when a trial court does so 
appoint, certain procedures should be followed (general 
principles set forth). Twp. of Wayne v. Kosoff. — 
Ct. 


The surrogate is a judicial officer performing important 
judicial functions in the court system; he is a judge sub- 
ject to the administrative oversight of the Chief Justice 
and the Supreme Court and to the strictures of the Code 
of Judicial Conduct (so far as not necessarily inconsistent 
with his constitutional status as an elective officer). In 
re Elton A. Conda. Supreme Ct. 223 

Unauthorized alteration of a court order or the viola- 
tion of the directions therein borders on, if it does not 
actually constitute, a contempt of the court; respondent’s 
conduct as a surrogate violated Canon 2A of the Code of 
Judicial Conduct, and he is accordingly censured. In re 
Elton A. Conda. Supreme Ct. 223 

The exclusion in R. 1:17-2 (which prohibits political 
activity) appertains only to activity by a surrogate on 
his own time and with his own facilities; respondent’s 
conduct violated Canon 2A of the Code of Judicial Conduct 
as a misuse of public facilities, and he is herewith cen- 
sured. In re Elton A. Conda. Supreme Ct. ; 223 

R. 1:18 subjects all judges, including municipal court 
judges, to the strictures of the Code of Judicial Conduct; 
by his continuous abuse of the judicial process, re- 
spondent is guilty of misconduct in office; he is incom- 
petent to be a judge, and he is removed from office. In 
re John W. Yengo. Supreme Ct. . 241 

For A Unified Court System. Testimony of Chief Justice 
Richard J. Hughes for Assembly Judiciary, Law, Public 
Safety and Defense Committee, Bergen County Court 
House, Hackensack, N.J., Friday, March 25, 1977 281 

Report Of The Supreme Court Advisory Committee On 
Judicial Conduct 1029 

This public reprimand should suffice as a constructive 
criticism of respondent, who recognizes full well the 
error of his ways; the Supreme Court Advisory Com- 
mittee on Judicial Conduct’s emphasis on the necessity 
for observing the mandate of R. 1:2-1 that all trials and 
hearings on motions or other applications be conducted 
in open court is repeated here. In re Charles H. Holder, 
Jr. Supreme Ct. 1085 

Supreme Court Advisory Committee On Judicial Con- 
duct And Its Operations, by Hon. John J. Francis, Chair- 
man .. 1181 


JUDGMENTS 
It is clearly erroneous to include in the judgment un- 
accrued interest computed in future until the maturity of 
the note; upon a default accompanied by acceleration of 
the payment of principal, the holder of the note is only 
entitled to the interest computed to the time of judg- 
ment and not thereafter; the judgment itself bears in- 
terest after entry. Metric Investment, Inc. v. Kerner. 
App. Div. 225 
Except for special statutory provisions, a judgment 
cannot be the foundation for a lien on real property un- 
less it is final and for a sum certain. Newstead Builders, 
Inc. v. First Merchants Nat’! Bank. App. Div. 288 
N.J.S.A. 2A:16-18 and 2A:4-19.1 each create a process 
by which court orders for support and maintenance may 
be reduced to a judgment, docketed in the Law Division, 
and become the subject of an application for a writ of 
execution under R. 4:59-1. Norwood v. Norwood. App. 
Div. 1157 
A judgment declaring a division of capital assets be- 
tween spouses has the same solemnity as any other judg- 
ment for purposes of the applicability of R. 4:50-1 when 
an attempt to open such a judgment is made; since the 
time within which to appeal from the judgment of divorce 
has expired here without an appeal having been taken, 
and since the judgment has not been sought to be re- 
opened and set aside pursuant to R. 4:50-1, the property- 
settlement agreement included in the judgment is bind- 
ing upon and enforceable against both plaintiff and 
defendant, and the trial court lacked the power to mod- 
ify it. Ganther v. Ganther. App. Div. 1169 


JUDICIAL NOTICE 

The judge is not to use from the bench, under the 
guise of judicial knowledge, that which he knows only as 
an individual observer; the length of time that the dem- 
onstration in court took is not the kind of fact of which 


a court may take judicial notice. State v. LiButti. App. 
Div. 305 


JURISDICTION 
If there is a dispute over negotiability of a matter, and 
either side wishes to obtain an official determination of 
the issue, a request for such determination must be made 
to the Public Employment Relations Commission in the 
first instance, and not to the courts. Plainfield Bd. of 
Education v. Plainfield Education Ass’n. App. Div. 46 
Although the realities of modern day tort litigation are 
that the liability insurer is the party actively engaged 
in the defense of the lawsuit, there is no basis for the 
granting of a Seider v. Roth type of attachment under 
the court rules, case law or statutes of New Jersey; 
service on out-of-state driver’s insurance company is 
quashed. Hart v. Cote. Law Div. 118 
New Jersey has a special interest in supervising the 
conduct of corporate entities that enter into agreements 
that have substantial effects upon the secondary mort- 
gage industry; the Pennsylvania corporation here was an 
integral part of the secondary mortgage business of the 
New Jersey corporation; the basic purpose of this action 
is to set aside mortgages in New Jersey; all plaintiffs 
are residents of New Jersey, and a judgment in this mat- 
ter would affect numerous documents recorded in New 
Jersey; clearly, the Superior Court of New Jersey is the 
proper forum for the adjudication of these issues, and the 
Pennsylvania corporation’s motion to dismiss for lack of 
jurisdiction is denied. Stubbs v. Security Consumer Dis- 
count Co. Law Div. 184 
N.J.S.A. 17B:32-19 makes clear the intent of the legis- 
latures of New Jersey and New York to allow a non- 
domiciliary state (New Jersey here) to serve as a forum 
for the presentment of claims against an insurer only 
where ancillary proceedings were commenced; no such 
proceedings have been commenced in New Jersey here, 





and the proper forum for the litigation of the claims is 
the State of New York. Zullo Lumber v. King Construc- 
tion. Law Div. Si cists sp kM te ree 272 

The doctrine of primary jurisdiction is applicable here; 
there is nothing in the Public Employer-Employee Rela- 
tions Act that demonstrates a legislative intent to deprive 
the courts of jurisdiction over common-law actions arising 
out of the conduct of the parties to these appeals. In re 
the Hoboken Teachers Ass’n. App. Div. << 208 


The statutory scheme that creates the Public Employ- 
ment Relations Commission and gives it its powers con- 
fers no right of injunctive relief on that agency; the right 
to such relief requires resort to the courts. In re the 
Hoboken Teachers Ass’n. App. Div. : 293 

In entering the order to negotiate, the chancery division 
judge did not exceed his jurisdiction—rather, he some- 
what impugned on the doctrine of primary jurisdiction; 
that this is so does not render that portion of the order 
nugatory, and the board of education was clearly not 
empowered to ignore it. In re the Hoboken Teachers’ 
Ass’n. App. Div. . hinigss oie Be Stowe RN tees tot 

There is nothing in the dispute over the meaning of the 
agreement as it pertains to sabbatical leave that involves 
an interpretation of any specific statute in Title 18A, nor 
can the “school laws’? be invoked on the theory that 
‘budgetary constraints’ qualify the terms of the agree- 
ment; sabbatical leave is clearly a term and condition 
of employment, and the court, rather than the Commis- 
sioner of Eucation, had jurisdiction to interpret and 
enforce these contractual provisions. South Orange- 
Maplewood Ed. Ass’n v. Bd. of Ed. of the School District 
of So. Orange and Maplewood. App. Div. ee 

The action here—for increased child support—was not 
one for divorce or nullity and therefore, even prior to the 
rule amendments of September, 1975, there was no im- 
pediment to plaintiff’s proceeding pursuant to R. 4:45 to 
obtain quasi in rem jurisdiction; out-of-state defendant’s 
share of the mortgage proceeds in this state could 
patently be brought within the control of the court by 
writ of attachment. Drobney v. Drobney. App. Div. .. 321 

R. 4:42-9(a)(i) is concerned only with allowances to 
other parties, not to counsel; the Chancery Division cor- 
rectly held that it lacked jurisdiction in this application 
by the law firm that represented plaintiff-wife in her 
matrimonial action, that a separate suit should be insti- 
tuted in the Law Division to collect the balance of the 
fee, and that resort should be had to normal execution 
procedures as to how the monies due from the client or 
~~ pas ladieeaaa should be paid. Cohen v. Cohen. App. 

lV. 321 

The parties having resided as man and wife in New 
Jersey, and the husband having deserted his wife and 
moved from the state, long-arm service is adequate to 
give the court in-personam jurisdiction over the defend- 
ant. Ring v. Ring. Chan. Div. .. 390 

The law of state court jurisdiction no longer stands 
securely on the foundation established in Pennoyer v. 
Neff, and the time is ripe to consider whether the stand- 
ard of fairness and substantial justice—the minimum con- 
tacts standard—set forth in International Shoe should 
be held to govern actions in rem as well as in personam. 
Shaffer v. Heifner. U.S. Supreme Ct. 657 


In order to justify an exercise of jurisdiction in rem, 
the basis for jurisdiction must be sufficient to justify 
exercising jurisdiction over the interests of persons in a 
thing; the standard for determining whether an exercise 
of jurisdiction over the interests of persons is consistent 
with the due process clause is the minimum contacts 
standard elucidated in International Shoe Co. v. Wash- 
ington. Shaffer v. Heitner. U.S. Supreme Ct. 657 

Although the presence of a defendant’s property in a 
state might suggest the existence of other ties among 
the defendant, the state and the litigation, the presence 
of the property alone would not support the state’s juris- 
diction; all assertions of state court jurisdiction must be 
evaluated according to the standards set forth in Inter- 
national Shoe and its progeny. Shaffer v. Heitner. U.S. 
Supreme Ct. 657 

The Delaware courts based their assertion of jurisdic- 
tion in this case solely on the statutory presence of ap- 
pellants’ property in Delaware; yet that property is not 
the subject matter of this litigation, nor is the underlying 
cause of action related to the property; appellants’ hold- 
ings in Greyhound do not, therefore, provide contacts 
with Delaware sufficient to support the jurisdiction of 
that state’s courts over appellants. Shaffer v. Heitner. 
U.S. Supreme Ct. ere _. 657 

The judiciary clearly has no authority to direct the 
Governor to remove the Commissioner and members of 
the Health Care Administration Board whom he has ap- 
pointed, and has no jurisdiction to remove them directly; 
moreover, the Commissioner and members of the Board 
were immune from suit since all of the actions alleged as 
the basis for the complaint were discretionary, and con- 
stituted administrative action or inaction of a judicial 
nature. Irvington Gen’l Hospital v. Dept. of Health. — 7 
Div. ; : ee Et 

The Consumer Fraud Act confers jurisdiction upon the 
court to entertain a complaint against a public utility; 
however, applying the primary-jurisdiction doctrine (as 
distinguished from the exhaustion-of-remedies doctrine) 
here, the determination of the merits of the fraud allega- 
tions, as well as the granting of much of the specific 
relief demanded, must be deferred to the PUC in the 
first instance. Daaleman v. Elizabethtown Gas Co. APD. 

Cases that discuss what contracts are sufficient to per- 
mit service of process on private corporations pursuant 
to New Jersey’s long-arm rule have no application to the 
question of jurisdiction over a municipal subdivision of a 
sister state; it is generally held that an action against 
a municipal subdivision is local in nature and must be 
brought in the jurisdiction where it is situated, and the 
court below erred in denying New York City’s motion 
to dismiss. Liquid Carbonic Corp. v. City of New York. 
App. Div. . nt ae es 








JURISDICTION, Cont'd 
The significant effects of the contract here were con- 
templated and took place in New York and Connecticut, 
and the mere circumstance that plaintiff saw fit to conduct 
some of its preliminary solicitation of prospective tenants 
of the Connecticut shopping center through its New Jersey 
office is too slim a reed to support the conclusion that 
defendant caused significant effects in this state; main- 
tenance of the suit in New Jersey would offend traditional 
notions of fair play and substantial justice. J. I. Kislak, 
Inc. v. Trumbull Shopping Park, Inc. App. Div. ... 845 
Although pursuit of administrative relief from the Di- 
vision on Civil Rights might have been more appropriate 
and expeditious than direct resort to the court, piaintiff 
was nevertheless entitled to invoke the Superior Court’s 
concurrent jurisdiction over practices alleged to be in 
violation of the Law Against Discrimination. Peper v. 
Princeton Univ. Bd. of Trustees. App. Div. 978 
N.J.S.A. 2A:6-37 is mandatory and imperative in its 
direction that the county district courts exercise con- 
current criminal jurisdiction with the municipal courts; 
the clerk of the Somerset County District Court has 12 
months in which to prepare a plan whereby the court 
will be able to accept and process criminal complaints. 
Knox v. Krause. Law Div. 1061 
Because of federal preemption, the court lacks subject- 
matter jurisdiction over all of plaintiff’s claims based 
upon tort liability and statutory violations for damages 
to his property allegedly arising from the governmentally- 
approved operation of defendant’s nuclear-power plant. 
Van Dissel v. Jersey Central Power & Light Co. Law 
Div. 1071 
R. 1:13-4(a) was patently applicable here, and there 
is no reason to believe that the intent of the rule, in its 
reference to ‘‘subject matter” jurisdiction, was not com- 
prehensive enough to include the absence of territorial 
jurisdiction; that the process issued out of a court without 
territorial jurisdiction to determine the matter is of no 
consequence, as that court did not determine the case, 
but transferred it. State v. Duswalt. App. Div. 1186 
The New York Telephone Company knew or should 
have known that providing. foreign-exchange telephone 
service would have ‘‘substantial effects’? in New Jersey; 
considering the magnitude of the income derived by it in 
New Jersey, the systematic and continuous nature of its 
contacts with New Jersey, the relationship between the 
contacts and the course of action sued upon, and the 
substantial effects generated in New Jersey by the service 
provided, the maintenance of the suit here in New Jersey 
would not violate International Shoe standards. Moon 
Carrier v. Reliance Ins. Co. Law Div. 1221 


JURY 


Amelchenko v. Freehold Borough is not construed here 
to permit a public entity to ignore hazardous conditions 
when actually notified of them; the jury should have 
been permitted to determine whether the public entities 
acted reasonably in failing to salt or sand the areas 
known to be dangerous, failing to post warning signs, 
or failing to block off the entire road, and the granting 
of summary judgment here was a usurpation of the jury 
function. Meta v. Twp. of Cherry Hills. App. Div. 1069 


JUVENILES 


The mother of the juvenile here, who was the subject 
of involuntary civil commitment proceedings, has not 
sustained the formidable burden imposed by R. 4:74 upon 
any person, other than assigned counsel, guardian ad 
litem, and county adjuster, who attempts to breach the 
safeguard of confidentiality attendant on such proceed- 
ings. In re J.C.G. Law Div. 24 


When the parent assumes an adversarial role, she may 
not waive the right to confidentiality of hospital records 
pertaining to the treatment of her child who has been 
the subject of involuntary civil commitment proceedings, 
and the petitioner here has failed to persuade that the 
disclosure sought is to be used directly or indirectly for 
the benefit of the patient. In re J.C.G. Law Div. 24 


In a preliminary jurisdictional hearing to determine 
whether a juvenile charged with homicide should be 
tried as an adult, due process requires only that the ac- 
cused be afforded a fair hearing where he is represented 
by counsel and has an opportunity to be heard and pre- 
sent evidence; statements of the juvenile obtained without 
Miranda warnings and inculpatory statements of co- 
defendants are admissible. In re B.T., W.W. and ES. 
App. Div. 78 

N.J.S.A. 24:4-48, permitting the transfer of a juvenile 
for adult prosecution on a charge of homicide, applies 
regardless of the degree of homicide or participation of 
the accused; it encompasses a felony murder and also 
one who aids or abets another in the commission of a 
homicide. In re B.T., W.W. and E.S. App. Div. 78 

A juvenile adjudicated delinquent or in need of super- 
vision has no constitutional right to treatment for a 
mental disorder without first being confined for purposes 
of treatment; the right, if any, and the extent thereof, is 
triggered by a confinement, not by the adjudication of 
delinquency. In re D.F. App. Div. staal ee 

The Juvenile Court may not commit an adjudicated 
delinquent or one in need of supervision to the care and 
custody of the Division of Youth and Family Services 
and at the same time order DYFS to make specific place- 
ment for the purpose of imposing the cost thereof on that 
agency. In re D.F. App. Div. .. Pay, . 129 

Even as a condition of probation, a requirement that 
a juvenile submit himself for psychiatric care must not 
entail excessive costs. In re D.F. App. Div. ...... 129 

R. 5:9-5(b) and N.J.S.A. 2A:4-48 relate only to pro- 
cedures contemplating the trial of juveniles in this state, 
not with procedures relating to extradition to another 
state, and there is nothing in the Interstate Compact 
Statute to indicate that the hearing required by it is to 
determine whether the person charged is a juvenile. 
State in the interest of D.N.H. App. Div. ............ 289 


In the circumstances, the trial judge did not abuse his 
discretion in declaring a mistrial and transferring the 
case to another judge when he determined, after some 
testimony had been taken, that the case was sufficiently 
serious to warrant representation of the juvenile by 
counsel, and double jeopardy does not bar a new trial in 
the juvenile court. State in the interest of C.V. App. 
Div. ... 2 oon 305 

A juvenile who receives a custodial disposition is en- 
titled to credit for time spent in custody between his 
arrest and the commitment. State in the interest of W.M. 
App. Div. ; 366 

A JINS who runs away from a shelter harms only his 
own well-being; such conduct cannot be considered the 
equivalent of the crime of escape. State in the interest 
of M.S. Supreme Ct. 536 

The rule that an indeterminate sentence should not 
specify a maximum term for an offense, even if it is less 
than the statutory maximum-indeterminate sentence, 
should apply to a juvenile-delinquency disposition for an 
indeterminate term to a reformatory. State in the interest 
of T.B. App. Div. . 683 

There should be a separate disposition as to each 
charge for which a juvenile has been adjudicated de- 
linquent; if the offenses arise out of a single transaction, 
involve precisely the same conduct, or are so inter-related 
as to constitute a single delinquent event, the court may 
impose a single disposition covering all of the offenses 
by way of one indeterminate term to the reformatory; 
in that event, the reasons therefor should be stated in 
the order of disposition. State in the interest of T.B. App. 
Div. 683 

There is an open question whether Kent-Gault is of 
constitutional stature, but, even if it is, retroactivity is 
not mandated here; the absence of counsel at the North 
Dakota juvenile waiver proceedings was extremely un- 
likely to have prejudiced defendant, and, as a first-stage 
retroactivity matter, his conviction for armed robbery 
in North Dakota cannot be disturbed; thus, his Kent- 
based argument may not be the ground for a reversal 
of his conviction at the New Jersey trial, at which the 
North Dakota conviction was introduced to affect his 
credibility. State v. Lueder. Supreme Ct. 725 

Juvenile Intake Manual Approved with Changes 781 

Since the expungement statute and the sealing statute 
for juveniles are different in scope, and the language of 
the expungement statute includes minors, the relief in it 
is available to the juvenile here (the charge against 
whom was dismissed for failure to prosecute); his mo- 
tion to expunge all records relating to his arrest is 
granted. In the interest of R.C.C. Juv. and Dom. Rel. 
Ch 952 


KIDNAPPING 

An equally divided Supreme Court affirms the Appel- 
late Division’s affirmance of defendant’s conviction for 
kidnapping. State v. Wooten. Supreme Ct. 552 


KNIVES 

The holding of State v. Green is not confined to pocket 
knives, and with such a “knife” as the machete here— 
capable of both innocent and hostile uses—proof of cir- 
cumstances surrounding a defendant’s possession, when 
offered, must be considered; here, where the uncontra- 
dicted evidence was that the machete was intended for 
use in defendant’s fishing and hunting activities, the 
trial judge erred in denying his motion for an acquittal. 


State v. Hay. App. Div. 1170 
LABOR LAW 
Bechtel Corp. v. Local 215, Laborers’ Int’! Union of 
North America, AFL-CIO. 3rd Circ. 122 
Latrobe Steel Co. v. United Steelworkers of America. 
3rd Circ. 122 


Tobacco smoke contaminates and pollutes the air, cre- 
ating a health hazard not merely to the smoker but to 
all those around him who must rely upon the same air 
supply, and the right of an individual to risk his own 
health does not include the right to jeopardize the health 
of those who must remain around him in order to per- 
form the duties of their jobs; the portion of the popula- 
tion especially sensitive to tobacco smoke is so significant 
that it is reasonable to expect an employer to foresee 
health consequences and to impose upon him a duty to 
abate the hazard. Shimp v. N.J. Bell Telephone Co. 
Chan. Div. 169 

On the specific facts of this case, a finding that the 
employee’s attendance at the union meeting (called solely 
to pass on a proffered collective-bargaining agreement) 
simultaneously benefited both himself and his employer 
to an extent justifying workers’ compensation was war- 
ranted. Mikkelsen v. N. L. Industries. Supreme Ct. . 193 

No constitutional rights of plaintiff are in jeopardy here; 
her employer’s refusal, pursuant to a collective-bargain- 
ing agreement, to divulge the name of a passenger, who 
complained of her allegedly improper behavior was not a 
deprivation of her liberty or property without due process 
of law, since no state action is involved, and the act of 
collective bargaining is sufficient due process for the 
curtailment of plaintiff’s property and liberty interests; 
also, there is no pending criminal proceeding on which a 
Sixth Amendment claim may be based. Williams v. Trans 
World Airlines. Chan. Div. ... . 875 


LANDLORD AND TENANT 


Here, where the notice to vacate was withdrawn by 
the Borough before petitioners acted upon it, they do not 
qualify as ‘displaced persons” for relocation assistance 
under either N.J.S.A. 20:4-3(c) or N.J.S.A. 52:31B-3(e). 
Marini v. Boro of Woodstown. App. Div. 150 

The Commissioner of the Department of Community 
Affairs was without jurisdiction to make the determina- 
tion here that petitioners owed the Borough back rent. 
Marini v. Boro of Woodstown. App. Div. ............ 150 
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There was no basis in the record for imposing a duty 
on defendant-owner of a factory building of taking addi- 
tional security measures to protect its teiant’s em- 
ployees from the hazard of a criminal event such as the 
one here. Czech v. Aspen Industrial Center. App. Div. 224 


Sufficient credible evidence is perceived in the record 
to support the trial court’s finding that the air-condition- 
ing failure here affected the habitability of the involved 
premises; however, the court erred in denying abatement 
on the ground that the landlord made timely and reason- 
able efforts to cure the defect—that factor is irrelevant 
in summary dispossess actions; remanded to determine 
the reasonable amount of rent owed. Park Hill Terrace 
Assoc. v. Glennon. App. Div. 256 

Generally, a contract that permits an aggrieved party 
to recover fixed or “reasonable” attorneys’ fees is en- 
forceable, and the lease provision here is not in contra- 
vention of any public policy in New Jersey; since it is the 
court that finally determines the amount of the fee, the 
tenant is not disadvantaged by the absence of a stated 
amount in the lease. Center Grove Assoc. v. Hoerr. App. 
Div. 366 

The landlord here was prohibited from serving upon 
the tenant the notices to quit, and from instituting this 
action for possession, by reason of the tenant’s failure 
(or refusal) to comply with the terms of the tenancy, 
altered by the landlord as a reprisal for the tenant’s 
efforts to enforce her rights under N.J.S.A. 46:8-19, and 
the rebuttable presumption that such notices to quit and 
alteration of the terms of the tenancy without cause 
constituted a reprisal, was clearly not overcome by the 
landlord; beyond this, if the landlord were permitted to 
immediately make a new demand for a security deposit 
after the tenant had pursued her remedy with respect 
to the old security deposit, the sanction provided by N.J. 
S.A. 46:8-19 would be meaningless. Delmat Corp. v. Kahn. 
App. Div. 476 

The actions instituted by plaintiff landlord, sounding in 
libel, slander, and malicious interference with its busi- 
ness against a tenants’ association and its individual 
members, is a private dispute—the contest is whether 
defendants’ expression is protected by law—and there is 
no ‘‘public interest’? in the case; since the Public Advo- 
cate may not, under the statute creating the office, liti- 
gate a private matter that has no public, interest, the 
Department is directed to withdraw from defendants’ 
representation. Delaney v. Penza. Law Div. 513 


A landlord has a duty to mitigate damages where he 
seeks to recover rents due from a defaulting tenant, and 
the burden of proving that reasonable diligence was 
used to re-let the premises shall be upon the landlord; 
to the extent that it is inconsistent with this decision, 
Joyce v. Bauman is overruled. Sommer v. Kridel and 
Riverview Realty Co. v. Perosio. Supreme Ct. 609 

The right to use the passageways for communications 
of mutual interest must be deemed an incidental right 
of a tenancy in an apartment complex of the kind in- 
volved here, and it is beyond the power of a landlord to 
prohibit a tenant’s use of the common areas and passage- 
ways unless it can be demonstrated that the communi- 
cation is being effected in such a way as to endanger the 
health and safety of the tenants; in this instance, plaintiff 
has failed to make such a showing. Inganamort v. Merker. 
Chan. Div. 681 


When a landlord forfeits the right to hold security de- 
posited under a written lease because of a violation of 
the Rent Security Deposit Act, thereafter the tenant shall 
be without obligation to make any further security deposit, 
either during the term of the written lease or during any 
hold-over tenancy that follows it. Frontenac Assoc. v. 
Fauerbach. Bergen Co. Dist. Ct. 704 


Requiring that the unpaid rent be paid directly to the 
landlord here, when the trial was delayed, amounted to 
giving the landlord a remedy not available in a summary 
dispossess action, and requiring deposit of the unpaid 
rent on the adjourned hearing date was error; the tenant 
is entitled to a plenary hearing on the issue of habita- 
bility, followed by specific findings of fact. Edmond v. 
Waters. App. Div. 827 

Repeated, loud noise that affects the tenants in a detri- 
mental manner—such that they should not reasonably 
be expected to accommodate to as part of everyday 
living within a residential atmosphere—which could have 
been cured by a landlord, can be a defense to a dispossess 
action under the ribric of habitability; here, where the 
noise was excessive to the point of affecting habitability 
only once, defendants are not entitled to an abatement. 
Millbridge Apts. v. Linden. Camden Co. Dist. Ct. 884 

Not every lease provision favorable to the landlord is 
against public policy, and provisions in leases (including 
residential leases) for the payment of reasonable at- 
torney’s fees to an aggrieved party are enforceable; 
however—since the reasonableness of the fee is subject 
to judicial review—where, as here, the landlords de- 
ducted the fee and costs from the security deposit, they 
did so under the risk that they might be liable for double 
the balance of the security deposit if the court found 
that the deducted amount was excessive. Mury v. Tublitz. 
App. Div. 914 

The statutes governing the county district courts do 
not allow for the taxing of a constable’s fee of $25; that 
part of the order in this eviction action directing the de- 
fendant-tenant to pay such a fee is reversed. Schlesinger 
v. Smith. App. Div. 980 

The broad authority conferred upon the Public Advo- 
cate to determine in his “sole discretion’ whether to 
“represent or refrain from representing the public in- 
terest in any proceeding” is clearly sufficient to sustain 
his decision to have the Division of Public Interest Ad- 
vocacy represent the defendants tenants’ association and 
tenants in this “private” litigation; the statutory language 
does not restrict the Division’s representation to plain- 
tiffs. Delaney v. Penza. App. Div. 1008 














Page Twenty-four 


1977 Annual Index 





LANDLORD AND TENANT, Cont’d 
The “public interest” that the Public Advocate seeks 
to represent in the litigation—the asserted “constitutional 
right of tenant and consumer organizations to associate 
and function with maximum protection from harassment 
through libel and malicious-interference suits’”—falls well 
within the ambit of the statutory definition; it is apparent 
that, in arriving at that determination, he properly ad- 
hered to the statutory guidelines for the exercise of his 
discretion in the matter. Delaney v. Penza. App. Div. 1008 
The Anti-Eviction Act does not apply to this case, 
where temporary relocation of tenants is necessary to 
perform rehabilitation work brought about by a HUD- 
approved project; the tenants’ possessory interest here 
is protected by the landlord’s written commitment to per- 
mit the tenants to return to the complex after the re- 
habilitation. Floral Park Tenants Ass’n v. Project Holding, 
Inc. Chan. Div. 1093 
The proofs here establish beyond question that the land- 
lord did not return the security deposit or any portion 
thereof to the tenant, and did not notify him by registered 
or certified mail of any reason for retaining the deposit; 
the tenant is entitled to an award of double the amount 
of the security deposit, plus interest and costs, less un- 
paid rent. Smith v. Stark. App. Div. 1117 
The lessor here acted unreasonably in refusing to con- 
sent to the assignment of the balance of the ten-year com- 
mercial lease; applying principles of contract law, the 
tenant’s actions in vacating the premises and terminating 
rental payments was an appropriate remedy in view of 
the lessor’s breach of his obligation not to unreasonably 
withhold consent to an assignment. Ringwood Assoc., 
Ltd. v. Jack’s of Route 23, Inc. Law Div. 1165 


LANDOWNERS 

N.J.S.A. 2A:42A-2 to -5 grants immunity to a landowner 
under the facts herein—an immunity equally available 
to a public entity and a private individual or corporation, 
and it is beyond the power of the judiciary to carve out 
an exception for a class of injured persons simply because 
they are under the age of 18 years. Magro v. City of 
Vineland. App. Div. a. 


LARCENY 

If defendant’s story here were believed, the facts he 
admitted would not support a conviction of larceny from 
the person; there being no statute denominated “larceny 
by trick” (which defense counsel requested to be charged), 
ordinary larceny was the only additional lesser-included 
offense for which there was present a rational basis for 
a charge, and the trial judge’s failure to charge ordinary 
larceny was clearly prejudicial. State v. Harrison. App. 
Div. 783 
LEASES 

Absent proof of a defect that caused nonfitness at the 
time the product was transferred, neither the Uniform 
Commercial Code nor the cited cases extend the implied 
warranty to the type of lease arrangement involved here 
so as to include a representation that the vehicle will not 
fail during the term of the lease; moreover, the holding 
in Cintrone v. Hertz Truck Leasing, which pertained to 
the U-drive-it type of transaction, is not construed here 
to apply to situations like this one, where the transaction 
is essentially equivalent to a sale. and the lease arrange- 
ment is in reality a method of financing. A-Leet Leasing 
Corp. v. Kingshead Corp. App. Div. 893 

A finding that a defect existed when the car was trans- 
ferred to the lessees would still not resolve the problem 
here—to justify their termination of the contract, the 
lessees would be required to establish further that the 
contractual breach was material; the issue is whether 
the repair could have reasonably been effected without 
materially impairing the value of the motor vehicle to the 
lessees, and, since the record below is inadequate, the 
matter is remanded for a new trial on all issues. A-Leet 
Leasing Corp. v. Kingshead Corp. App. Div. 893 

If plaintiff were to be considered an additional insured 
under the policy, it must be shown both that its negligence 
occurred during the loading process and that it was a 
lessee or borrower of the vehicle; the activities here are 
insufficient to find that plaintiff had the requisite control, 
dominion or power over the truck, and, consequently, it 
cannot be considered an additional insured within the 
loading/unloading clause of the truck-owner’s policy. F & 
M Schaefer Brewing Co. v. Forbes Food Div., Chemical 
Leaman Tank Lines, Inc. Law Div. 982 


LEGAL SERVICES 

Although a court is precluded from determining the 
rights of a party to the legal services of a particular 
agency, a determination of indigency by legal services is 
not binding upon some other, unrelated, public body to the 
end that it must expend public moneys to assist the legal- 
services client. Lurry v. Mills. County Ct. 1041 


LICENSES 

The State possesses all incidents of ownership to ripari- 
an lands, and has complete discretion to convey an in- 
terest therein and determine a consideration therefor; by 
necessary implication, it has the ‘esser power of granting 
licenses, revocable or otherwise, and fixing the amount 
to be charged for such license, and there is nothing in the 
record here to support the contention that the Natural 
Resource Council acted beyond the scope of the powers 
vested in it or exercised them in an arbitrary or illegal 


manner. Atlantic City Electric Co. v. Bardin. App. 
Div. 203 
LIENS 


Except for special statutory provisions, a judgment 
cannot be the foundation for a lien on real property unless 
it is final and for a sum certain. Newstead Builders, Inc. 
v. First Merchants Nat’l Bank. App. Div. 288 

The equitable liens held by plaintiff here against her 
former husband’s 40% interest in the former matrimonial 
home are not controlled by the priority provisions of 


N.J.S.A. 2A:17-39; hence, the judgment of the bank 
(against the former husband only) is subsequent and in- 
ferior to her liens. Sisco v. New Jersey Bank. Law 
Div. . 1015 


LIFE-CARE CONTRACTS 


The Legislature had a conventional ‘“‘sale or lease’’ of 
property in mind when it enacted the Retirement Com- 
munity Full Disclosure Act; the total-care retirement 
community’s residence agreement or life-care contract 
here has the characteristics of a license or similar limited 
status, not a lease, and decedent’s agreement with ap- 
pellant is not within the comprehension of the Act. 
American National Bank and Trust of N.J. v. Presby- 
terian Homes of N.J. App. Div. 579 


LIMITATIONS OF ACTIONS 


Under the No-Fault Law, it cannot be until the plaintiff 
who sustains a non-permanent soft-tissue injury incurs, 
or is reasonably chargeable with the knowledge that he 
will incur, eligible expenses, that his right to maintain 
his suit arises, and it is that date on which his cause of 
action accrues; however, the Fox v. Passaic General 
Hospital exception is relevant here, and, since it is clear 
that plaintiff knew that she would meet the $200 thresh- 
hold soon enough after the accident date to have reason- 
ably been able to institute this action within two years 
thereafter, defendant need only demonstrate the required 
degree of prejudice in order to invoke the bar of the 
statute of limitations. Montag v. Bergen Bluestone Co. 
Law Div. 41 


The machine in question is not a fixture, and the func- 
tion of defendant in wiring it does not fall within the 
intendment of N.J.S.A. 2A:14-1.1. Ilich v. John E. Smith 
eS a Eo) a a re araeTe 49 


A legal malpractice claim comes under the six-year 
statute of limitations. Carney v. Finn. App. Div. ... 8 

When it appeared that the arbitration between plaintiff 
and her insurer was going to take a longer time than 
originally anticipated, plaintiff had the option of bringing 
an action against the Fund and asking for the proceed- 
ings to be stayed pending the outcome of the arbitration; 
even if the 15-day notice requirement should apply here 
under an exception in N.J.S.A. 39:6-65, the statute of 
limitations has run. Beltram v. Doe. Law Div. 119 


The public should not be barred from vindicating its 
rights here, even though the actionable events extend 
beyond the limitations period; where the wrongs to be 
redressed include keeping from the public facts it would 
need to know to realize it has a civil claim, the period 
of limitations should ordinarily not begin to run until 
these facts are given general publicity. Leonardis v. Bun- 
nell. Law Div. 438 


Irrespective of respondent’s lack of knowledge, the 
facts here mandate the conclusion that, on the date of 
his heart attack, he should have known that he might 
have had a basis for an actionable claim, and the trial 
judge erred in permitting him to invoke the discovery 
rule. Burd v. New Jersey Telephone Co. App. Div. 642 

Had plaintiff made even the most perfunctory investi- 
gation as to the nature of the oral contraceptives she 
would have discovered the drug’s potentially dangerous 
propensities, and that they are regularly distributed with 
warnings; her cause of action, if any, against the proposed 
defendants (doctors who prescribed the medication) was 
not “unknowable’”’ nor was it undiscoverable ‘“‘by the 
exercise of reasonable diligence and intelligence,” and 
the statute of limitations is not tolled by the discovery 
rule here. Drazin v. Ortho Pharmaceutical Corp. Law 
Div. 654 

The limitation of action provision in this bond, ap- 
proved by the Housing Finance Agency, is quite different 
from that set forth in N.J.S.A. 2A:44-146, permitting suit 
within one year after acceptance of a public work, and 
there is no indication that the Agency was in error in 
approving the bond form utilized here. V. Petrillo & Son, 
Inc. v. American Construction Co. App. Div. .... 690 

Since the crime of unlawfully receiving Medicaid funds 
was allegedly committed by the provider within the five- 
year period, the statute of limitations does not preclude 
prosecution of defendant for aiding and abetting the 
commission of that crime, although his role in preparing 
the allegedly false cost study was completed more than 
five years before the date of the indictment. State v. 
Loughrey. App. Div. 761 

Plaintiff’s cause of action under his lawyers’ profes- 
sional liability policy for reimbursement of defense costs 
did not accrue until the termination of the action brought 
against him. Kielb v. John A. Couch, Jr. & Co. Law 
Div. .. S31 

The correspondence between the parties and the con- 
duct of defendant effectively tolled the running of the 
policy limitation period here, and suit was, accordingly, 
timely filed. Tell v. Canbridge Mutual Fire Ins. Co. Union 
Co. Dist. Ct. << 

Affirmed essentially for the reasons expressed in 141 
N.J. Super. 563 (App. Div. 1976). Barres v. Holt, Rine 
hart and Winston, Inc. Supreme Ct. 1003 

Here, where plaintiff had 22 months within which to 
meet the limit of the statute of limitations and failed 
to do so, notwithstanding his knowledge of the extent of 
his claims, and there is no hint of fraud or concealment 
attributable to the defendant, neither the discovery rule 
nor any modification of that rule should apply to pre- 
serve the actionability of his claim. Reseigno v. Picinich. 
Law Div. eR amen .. 1016 

Defendants, as surveyors, fall within the protection af- 
forded by the ten-year statute of limitations; however, 
the subsequent, individual-lot surveys here were, from 
a statute-of-limitations point of view, acts separate and 
distinct from the original 1963 survey, and, in erroneously 
preparing them, defendants exposed themselves anew 
to the charge of negligence. Commonwealth Land Title 
Ins. Co. v. Conklin Assoc. Law Div. . 1037 


The Attorney General’s action here against a former 
borough councilman is for the imposition of a construc- 
tive trust, grounded in the equitable principle that one 
should not be permitted to profit from his own wrong- 
doing; since this is a purely equitable action, the gen- 
eral statute of limitaitons is not applicable, and there 
is no basis for a finding that the elements of laches are 
present. Hyland v. Simmons. Chan. Div. .. 1097 

There is no statute of limitations for murder in New 
Jersey. State v. Zarinsky. Supreme Ct. 1125 

Mf an original defendant moves, pursuant to the re- 
quirements of R. 4:8-1(a), to join a third-party defendant 
before the period of limitations expires, and attaches a 
copy of the proposed third-party complaint to the motion 
in accordance with the rule, the third-party complaint 
is deemed filed, and the third-party action commenced 
when the motion is filed; plaintiffs may amend their com- 
plaint and claim directly against the third-party defendant 
here without being barred by the statute of limitations. 
Campbell v. Borough of Union Beach. App. Div. .... 1188 


LIMITATION ON COUNTIES 
Attorney General’s Formal Opinion No. 3 - 1977 .. 230 


LIMITATION OF LIABILITY 


In the absence of an express statement limiting liabil- 
ity, clauses or provisions in contracts purporting to limit 
liability are strictly construed; the same general prin- 
ciple should be applicable to filed tariffs so that where, 
as here, the plain language of the limitation of liability 
clause does not specifically apply to the situation in- 
volved, it will not be construed or applied so as to limit 
the right of one not a party to the contract to recover 
against one who is a party for the latter’s tortious con- 
duct. Abel Holding Co., Inc. v. American District Tele- 
es ot Cae :\ ie | A cranny. 


LIS PENDENS 


N.J.S.A. 2A:15-6, providing for the filing of a notice of 
lis pendens, was adopted to ameliorate the hardship 
involved in good faith conveyances where there was no 
notice of suit in the public registry; it was not adopted 
to limit the common-law doctrine of lis pendens to situ- 
ations where a lien exists, and the notices of lis pendens 
here satisfy the statutory criteria: the mortgages sought 
by appellant will certainly have a direct and obvious effect 
on the title to those properties. General Electric Credit 


Corp. v. Winnebago of N.J., Inc. App. Div. . 697 
LOCAL GOVERNMENT SPENDING LIMITATIONS 
Attorney General’s Formal Opinion No. 3 - 1977 230 


Municipal shares of public welfare assistance required 
as a condition of federal or state aid are excluded from 
the municipal spending limitation. Attorney General’s 
Formal Opinion No. 5 - 1977 ree .... 479 

County shares of public welfare assistance required 
as a condition of federal or state aid are subject to the 
spending limitations applicable to counties. Attorney Gen- 


eral’s Formal Opinion No. 5 - 1977 ; 479 
LONGSHOREMEN’S COMPENSATION ACT 
Dravo Corp. v. Maxin. 3rd Circ. 183 


LOTTERIES 

The language of N.J.S.A. 2A:40-8, which creates a civil 
penalty against those engaged in the creation, operation, 
or management of a lottery, is intended to affect the 
higher echelon, and not the mere bettors, runners, or 
lower-level employees of the business. Castellon v. Hud- 
son County Treasurer. App. Div. 79 

Working for a lottery and possession of lottery slips are 
separate and distinct offenses, and the trial judge mis- 
takenly construed “place,” as used in N.J.S.A. 2A:121- 
3(a), to encompass wherever an offender might be situ- 
ated with lottery slips in his possession; the statute 
clearly was intended to deal with a building or place 
used in connection with a lottery business, and not to 
embrace indiscriminately each and every location where 
one in possession of lottery slips happened to be, includ- 
ing a public sidewalk, and where the proofs established 
only the fact of possession. State v. Snow. App. Div. 767 


MALICIOUS ABUSE OF PROCESS 


Even when the litigation is inspired by malicious or 
other improper motives, that in itself is not sufficient to 
sustain a complaint for malicious abuse of process; basic 
to such a cause of action is the requirement that the 
litigator perform further acts after the issuance of 
process that represent the perversion or abuse of the 
legitimate purposes of that process, and it is manifest 
that the process herein was proper and regular and was 
used to secure a determination of a dispute between 
landlord and tenant—a legitimate use of the judicial proc- 
ess, albeit with unjust and ulterior motives. The Penwag 
Property Co., Inc. v. Landau. App. Div. DR 

The asserted damage to defendant’s reputation for 
financial responsibility—arising from the wrongful insti- 
tution by plaintiff of its suit for real estate commissions 
—does not, as a matter of law, constitute the special 
grievance or injury required to sustain its counterclaim 
for malicious use of civil process. Fielder Agency v. Eldan 
Construction Corp. Law Div. . 1095 


MALICIOUS PROSECUTION 

As a condition to maintaining a suit for malicious 
prosecution based on events reflected in records that 
have been expunged, a plaintiff must consent to the re- 
quest of the defendants for inspection and copying of 
the expunged records, and the court in which such a suit 
is filed has the jurisdiction to enter such an order if con- 
sented to by plaintiff; a refusal to so consent will require 
the dismissal of the suit. Ulinsky v. Avignone. 4 
Div. Sets 5a ieee ees Da eee 











MALICIOUS PROSECUTION, Cont’d 

An indictment is evidence to be considered with all 
other evidence in a case of malicious prosecution on 
the question of whether the defendant acted with prob- 
able cause, and it cannot be said that the judge should 
have ruled as a matter of law that the presumption raised 
by the indictment here had not been overcome by plain- 
tiffs; furthermore, the presumption need not be over- 
come by ‘“‘convincing proof’’ but only by a preponderance 
of the evidence. Zalewski v. Gallagher. App. Div. .. 879 


For a successful recovery in an action for malicious 
use of process, the plaintiff must establish 1) that the 
suit was brought without probable cause; 2) that it was 
actuated by malice; 3) that it has been terminated favor- 
ably to the plaintiff, and 4) that plaintiff suffered a spe- 
cial grievance; the tenant’s cause of action must fail 
here because of the absence of a special grievance, which 
connotes damage different from and beyond the expenses 
and counsel fee entailed in the defense of a civil suit. 
The Penwag Property Co., Inc. v. Landau. App. Div. 609 


MALPRACTICE 


While “professional interest, compassion and empathy” 
by a veterinarian, and “not only skilled care, but hu- 
mane concern and compassionate care as well,’ ex- 
presses the ideal goal, the lack of these qualities, stand- 
ing alone, does not establish either ‘‘gross malpractice” 
or “gross neglect” within the intent and meaning of 


N.J.S.A. 45:16-6(j). In re the license of Raymond Kerlin, 
D.V.M. App. Div. ... 959 
MATRIMONIAL LAW 


(See also Family Law) 


An agreement does not control visitation or custody, 
and it should not control the basic support of the child, 
which may be adjusted by a court of equity where, as 
here, the welfare of the child demands it. Clayton v. 
Muth. Chan. Div. Nee es ee 


In appropriate circumstances and for good cause shown, 
a trial court could order a divorced husband to cooperate 
in obtaining insurance on his life for the financial protec- 
tion of his former wife (and. children, if there be any); 
however, deference must be given to the trial court’s 
ability to weigh the equities and take appropriate action; 
here, the trial court’s denial of such a motion was not 
erroneous. Meerwarth v. Meerwarth. Supreme Ct. |. 7 


There is no reason in the law to justify the conclusion 
that all proxy marriages are void, and the requirement of 
solemnization can be met here by both a showing of 
legal process and a showing of commitment. Torres v. 
Torres. Chan. Div. se .... 48 

The restrictions on defendant’s weekend visitations 
with his children (that his female companion not spend 
the night when his children do) was not an abuse of the 
trial court’s discretion, and the equities, in recognition 
of the mother’s concern about a possible impact on the 
children’s moral welfare, dictate affirmance. DeVita v. 
DeVita. App. Div. 65 

Where equitable distribution is sought pursuant to N.J. 
S.A. 2A:34-23, an earlier separation agreement will be a 
bar to such relief only if, and to the extent that, it can 
qualify as a property settlement, and can likewise be 
shown to have been fair and equitable. Smith v. Smith. 
Supreme Ct. 153 


Because support payments are intimately related to 
equitable distribution, and because trial judges should 
have the utmost leeway and flexibility in determining what 
is just and equitable in making allocations of marital 
assets, henceforth the standard of proof as to change 
of circumstances shall be the same, regardless of 
whether the support payments being questioned were de- 
termined consensually or by judicial decree. Smith v. 
Smith. Supreme Ct. 153 

When the parties to a divorce action have previously 
entered into a separation agreement accompanied by a 
separation in fact, the date at which the marriage will 
be held to have terminated, for purposes of determining 
and valuing assets eligible for equitable distribution, will 
4 the date of the agreement. Smith v. Smith. Supreme 
t. 153 

Separation agreements between spouses (unenforce- 
able at law) have long been considered to fall within the 
category of contracts enforceable in equity, but only if 
found to be just. Carlsen v. Carlsen. Supreme Ct. 158 

In light of what was said in Smith v. Smith—that a 
pre-1971 separation agreement, concerned almost ex- 
clusively with support provisions and effecting no real 
change in the property interests of the spouses, does not 
bar a later claim for equitable distribution in a divorce 
proceeding instituted under the new law—the agreement 
here cannot be said to be of such a nature as will fore- 
close a claim for equitable distribution. Carlsen v. Carl- 
sen. Supreme Ct. 158 

One of the parties cannot be denied an equitable alloca- 
tion simply because the primary asset is not or should not 
be liquidated, and where, as here, the primary asset is 
the marital residence and the court determines that it 
should neither be immediately sold nor that joint title 
should be retained pending a future sale, but rather that 
the wife should continue to reside therein for an extended 
or indefinite period, the appropriate procedure to follow 
is for the court to determine the percentage of total 
value to which each spouse is equitably entitled; to the 
extent that assets awarded to the husband are insuffi- 
cient to reach that percentage, title to the residence 
should be ordered conveyed to the wife subject to her 
giving a mortgage in favor of the husband in the amount 
of the difference. Gemignami v. Gemignani. App. Div. 281 

By executing a deed of property of which he had been 
sole owner to himself and his wife as tenants by the 
entirety, the husband clearly made a gift, and the house 
that the husband and wife subsequently bought is a mari- 


tal asset subject to distribution despite the fact that the 
funds for the down payment are traceable to what was at 
one time the husband’s separate pre-marital property. 
Canova v. Canova. Chan. Div. ie . 297 

The court below had the jurisdiction to order plaintiff- 
wife to amend her complaint to include a prayer for 
child support, and to serve a copy of the amended com- 
plaint upon defendant-husband, as part of its inherent 
parens patriae jurisdiction; despite the involvement of 
the Welfare Board, the order was ultimately for the 
benefit of the children. Montanez v. Montanez. App. 
1) eae See neers oe ae thes 314 

R. 4:42-9(a)(i) is concerned only with allowances to 
other parties, not to counsel; the Chancery Division cor- 
rectly held that it lacked jurisdiction in this application 
by the law firm that represented plaintiff-wife in her 
matrimonial action, that a separate suit should be in- 
stituted in the Law Division to collect the balance of the 
fee, and that resort should be had to normal execution 
procedures as to how the monies due from the client 
or defendant-husband should be paid. Cohen v. Cohen. 
App. Div. . oe ee a . $21 

The action here—for increased child support—was not 
one for divorce or nullity and therefore, even prior to 
the rule amendments of September, 1975, there was no 
impediment to plaintiff’s proceeding pursuant to R. 4:45 
to obtain quasi in rem jurisdiction; out-of-state defend- 
ant’s share of the mortgage proceeds in this state could 
patently be brought within the control of the court by 
writ of attachment. Drobney v. Drobney. App. Div. . 321 


Plaintiff wife is not entitled to share in that portion of 
enhancement in value of the marital home, which had 
been purchased by defendant husband before the mar- 
riage, that was due solely to inflation or other economic 
factors and to which she did not contribute in any way. 
Mol v. Mol. App. Div. , 329 


The parties having resided as man and wife in New 
Jersey, and the husband having deserted his wife and 
moved from the state, long-arm service is adequate to 
give the court in-personam jurisdiction over the defend- 
ant. Ring v. Ring. Chan. Div. 390 


Under these unusual, tragic facts and circumstances, 
where, pending a divorce action brought by the wife, she 
was killed and the husband was charged with the crim- 
inal offense, equitable distribution is the remedy, and it 
will not abate; the estate of the deceased wife should be 
added as a party to the action with leave to proceed in 
the interests of the heirs of the wife. Jacobson v. Jacob- 
son. Chan. Div. 416 


It is beyond question that the court has jurisdiction to 
award support for the infant child of the marriage, not- 
withstanding the fact that it held that plaintiff was not 
entitled to support and maintenance for herself; the 
child-support award here of $25 per week was inadequate, 
and constituted a mistaken exercise of judicial discre- 
tion. Gordon v. Gordon. App. Div. 542 

The principle applied in Tassie v. Tassie governs only 
where the appeal constitutes a repudiation of the decree 
under which the benefits were received, or is materially 
inconsistent therewith, and there is no such equitable 
infirmity in this case; the right cf the wife to alimony 
and support for the children was never in serious dis- 
pute and she seeks only an increase in amount, which is 
granted. Simon v. Simon. App. Div. 542 

To determine valuation of the stock and its income 
producing qualities here requires sophisticated discovery 
by an accountant; this means more than a review by 
counsel of the furnished corporate tax returns and the 
naked answers to interrogatories or depositions, and 
plaintiff wife has shown good cause under R. 4:79-5 why 
discovery should be compelled of the books and records 
of the closely held corporation in which defendant hus- 
band is a 50% stockholder and is actively engaged as a 
director. Gerson v. Gerson. Chan. Div. 569 

The corporate form should not be used as a shield 
behind which parties can conceal assets from the intent 
of the equitable distribution statutes, and discovery 
should not be blocked by the fact that the closely-held 
corporation here is an out-of-state entity and not a party 
to the suit; if an examination of the corporation’s entire 
financial structure and condition threatens the legitimate 
interests of other shareholders, or the corporate entity 
itself, an appropriate protective order limiting disclosure 
of such information may be sought. Gerson v. Gerson. 
Chan. Div. 569 

The lack of adequate findings by the trial court with 
respect to the custody award requires a remand; what 
is particularly disturbing was the court’s failure to make 
any record notation of its private interview with the 
child, who should be offered the opportunity to make 
her views known. Lavene v. Lavene. App. Div. 569 

The court erred in finding that respondent’s 43% in- 
terest in his electronics business did not constitute a 
distributable asset; interests in close corporations cannot 
be realistically evaluated by a simplistic approach based 
solely on book value, and the court should not refrain 
from appointing its own expert as well where the parties 
do not provide it with sufficient foundation and guidance. 
Lavene v. Lavene. App. Div. 569 

Respondent has a substantial income—appellant does 
not; that disparity alone would suggest some entitlement 
on her part to a fee allowance, and the trial judge must 
reconsider the issue of counsel fees and support his deter- 
mination with express findings as to respective needs and 
abilities. Lavene v. Lavene. App. Div. 569 

The manner of valuation of a law practice is not de- 
pendent on its form and hence the same techniques of 
valuation apply whether the practice is a partnership 
or a professional corporation. Grayer v. Grayer. App. 
Div. 580 

The findings of the trial court did not constitute an 
adequate basis for its own financial determinations and 
are insufficient to be modified; the trial court must make 
not only the express finding of what respondent’s actual 
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income is, but also findings as to the parties’ respective 
needs and reasonable financial expectations; based on 
those findings, it must then redetermine the alimony and 
child support issues. Grayer v. Grayer. App. Div. 580 

The agreement between the partners of a law practice, 
if any, as to the amount payable to the estate of each 
upon his death in full satisfaction of his interest in the 
practice is presumptively reflective of the actual present 
value of the interest of each in the firm; here, the value 
of respondent’s interest in the professional corporation 
will have to be valuated by a determination of the value 
of his interest in the capital assets plus a determination 
of his share in its accounts receivable, the value of work 
in progress, the appreciation of tangible personalty over 
and above book value, and good will, if any, diminished 
by accounts payable and liabilities. Grayer v. Grayer. 
App. Div. 580 

The obligation of support springs from the parental 
relationship and is affected only by the needs of the 
children and the means of the parent to fulfill the obli- 
gation; fault between the parents is irrelevant to the 
existence or the extent of the obligation, and the trial 
court erred here in considering the wife’s adultery as a 
basis for ordering her to contribute to the support of 
her children. Ionno v. Ionno. App. Div. 619 

If a spouse acquires, during the eligible period of the 
marriage, a nonforfeitable or vested interest in a pen- 
sion prior to retirement, that interest is subject to equit- 
able distribution upon divorce. Kruger v. Kruger. Su- 
preme Ct. 657 

The full amount of the monthly, federal military-retire- 
ment pay and disability benefits here (all conditions prece- 
dent to receipt having been satisfied) is subject to equit- 
able distribution. Kruger v. Kruger. Supreme Ct. 657 

It would certainly be appropriate, in determining the 
equitableness of apportionment, to consider, in addition 
to the life expectancy of the parties, a comparison of 
the duration of the marriage with the entire period dur- 
ing which employee service was performed necessary to 
create pension eligibility. Kruger v. Kruger. Supreme 
Ct. 657 

Under the full faith and credit clause, the New York 
judgment is entitled to no further effect in another state 
than it has in that jurisdiction; New York has not adopted 
an equitable distribution law similar to that of N.J.S.A. 
2A:34-23, and consequently that issue could not have 
been raised by respondent in the New York court; marital 
fault plays no part in the determination of the allowance 
of equitable distribution—therefore, the New York judg- 
ment of divorce resting on appellant’s culpability did not 
raise a barrier to consideration of her claim for equit- 
able distribution in New Jersey. Pierrakos v. Pierrakos. 
App. Div. 697 


The phrase “‘legally and beneficially’? means that the 
spouse acquires the property, within the intention of N.J. 
S.A. 2A:34-23, when he acquires a title that carries with 
it the effective power to control or use or enjoy; appel- 
lant’s share in the corpus of his grandfather’s estate was 
not legally and beneficially acquired until he attained 
the age of 25, and, since at that time he was married, 
the proceeds were eligible for equitable distribution. Mey 
v. Mey. App. Div. 725 


The holding in Mahne v. Mahne went no further than 
accepting fault as a ‘“‘consideration’’ or factor in deter- 
mining the grant or denial of alimony (and the equities in 
Mahne precluded the award of alimony to the former 
wife); the order of the trial court here, which vacated 
a pendente lite support order to the wife because the 
husband had been granted a divorce for extreme cruelty 
and adultery, is stayed and the matter is remanded for 
a plenary hearing. Nochenson v. Nochenson. App. Div. 726 





Chancery has the inherent power to protect plaintiff 
(defendant’s first wife, to whom he owes support monies) 
without doing violence to the statute that prohibits exe- 
cution on cemetery lots; title to seven shall be vested 
in her, and the value of his interest thereof shall be 
credited against the support judgment. Woliner v. Wo- 
liner. Chan. Div. 746 

A court of equity has the power to entertain an appli- 
cation for relief to litigant’s rights in a situation such 
as here, where an order that has been reduced to judg- 
ment and execution issued thereon is now sought to be 
enforced under R. 1:10-5. Biddle v. Biddle. Chan. Div. 786 

Here, the natural parents have had no existing rela- 
tionship (save one of blood) with the child, and their 
purposeful delay and indecision resulted in the continuing 
cementing of the relationship between the child and the 
intending adoptive parents; the restraint heretofore en- 
tered against the institution of adoption proceedings is 
dissolved, and if, on remand, the putative adoptive parents 
succeed in carrying the burden of proving by a pre- 
ponderance of the credible evidence that the rights of 
the natural parents should be terminated, the Chancery 
Division shall proceed with the final hearing. Sorentino 
v. The Family and Children’s Soc. of Elizabeth. Supreme 
Ct. ; 893 

Cases that have refused to terminate parental rights 
have encouraged the maintenance of an existing rela- 
tionship; those that terminated parental rights on grounds 
of forsaken parental obligations have encouraged the 
establishment of a permanent home by protecting the 
child from interference from a parent with whom it has 
no relationship. Sorentino v. The Family and Children’s 
Soc. of Elizabeth. Supreme Ct. 893 

Notwithstanding the conclusion in Sorentino I that there 
was then no basis for terminating parental rights, it is 
not inappropriate at this juncture to reopen the issue and 
to reevaluate and reassess the natural parents’ conduct 
to determine whether it amounts to a forsaking of parental 
obligations so as to result in a termination of their paren- 
tal rights. Sorentino v. The Family and Children’s Soc. 
of Elizabeth. Supreme Ct. 893 
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Where, on remand, the trial judge found, not only that 
the natural parents had failed to sustain their burden of 
proving that a transfer of custody to them from the 
intending adoptive parents would ‘‘not raise the prob- 
ability of serious psychological harm to the child,’”’ but 
that the convincing evidence was to the contrary, it is 
apparent that, no matter where the burden of proof lay, 
he would have reached the same conclusion on the proofs 
before him; under the circumstances, the question of 
whether the burden of proof was properly shouldered by 
the natural parents becomes academic. Sorentino v. The 
Family and Children’s Soc. of Elizabeth. Supreme Ct. 893 


The holding in Mahne v. Mahne went no further than 
accepting fault as a ‘consideration’ or factor in deter- 
mining the grant or denial of alimony, and implicit in 
both Mahne and Nochenson is the necessity that the 
fault allegation be proven by competent evidence; until 
plaintiff establishes by competent evidence his cause of 
action for divorce, his allegation of adultery is merely 
that, an unsubstantiated allegation, and defendant’s al- 
leged fault may not defeat her application for alimony 
pendente lite. Smith v. Smith. Chan. Div. 916 

Fault, where so asserted as a ground for relief, is a 
proper consideration for the judiciary in dealing with 
alimony and support; under the facts of this case—where 
the husband was granted a divorce on the ground of 
defendant wife’s adultery—and considering the equities 
involved herein, the provision of the judgment granting 
alimony to the wife is reversed. Mahne v. Mahne. App. 
Div. 951 

Clearly, the grant of authority to the Superior Court in 
N.J.S.A. 2A:3423 would include the authority to order 
“joint,” “divided.” or ‘‘split’”” custody; assuming, there- 
fore, that the circumstances of the parties and the nature 
of the case render an award of joint custody “‘fit, reason- 
able and just.” there is no reason why such an order 
should not be entered. Mayer v. Mayer. Chan. Div. 954 

The children here (13 and 11) are not of such tender 
years that an award of joint custody would be detri- 
mental to them, and no order of sole custody in the 
mother, even with unlimited visitation by the father, 
could possibly give them the contact with their father 
that they need and have a right to: for that reason. the 
parties shall have joint custody of the children: the 
mother will have physical custody from September to 
June, and the father will have physical custody during 
July and August. Mayer v. Mayer. Chan. Div. 954 

The home here. acquired by the husband seven years 
after the partes separated. will not be considered an 
asset subject to equitable distribution. Ross v. Ross. 
Chan. Div 1015 

The equitable liens held bv plaintiff here against her 
former husband’s 40% interest in the former matrimonial 
home are not controlled by the priority provisions of 
N.J.S.A. 2A:17-39: hence, the judgment of the bank 
(against the former husband only) is subsequent and in- 
ferior to her liens. Sisco v. New Jersey Bank. Law 
Div. 1015 

The retirement benefits provided for by defendant’s 
pension pian constitute property acquired within the in- 
tent of N.J.S.A. 2A:34-23; the matter is remanded for 
distribution of this asset in accordance with equitable 
principles, wnich should take into account, among other 
things, defendant’s options under the retirement plan 
and the possibility of his death before retirement or be- 
fore exercising an available option. McGrew v. McGrew. 
App. Div. 1016 

All that was said in Pierrakos v. Pierrakos (inasmuch 
as the issue could not have been raised in the New York 
court, New Jersey’s courts are not bound to deny equit- 
able distribution) with respect to full faith and credit 
considerations applies with equal vigor here, where the 
wife seeks support after being divorced in Pennsylvania, 
where support is unavailable; to the extent that this is 
in disagreement with Newgard v. Newgard, it is over- 
ruled. Healey v. Healey. App. Div. 1019 

The court has the power to award alimony pendente lite 
in all annulment actions where the circumstances of the 
parties and the nature of the case render such an award 
fit, reasonable, and just; it is the time of the action for 
nullity that gives the court jurisdiction to grant alimony 
under N.J.S.A. 2A:3423, not the time of the marriage, 
and application of that statute to the annulment of a 
void ceremonial marriage performed in 1965 is not a 
violation of due process. Callaghan v. Leonard. Chan. 
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Div. 1045 
Equitable Distribution Of Pension Plans, by Hon. Bry- 
ant W. Griffin, J.S.C. 1053 


N.J.S.A. 2A:16-18 and 2A:4-19.1 each create a process 
by which court orders for support and maintenance may 
be reduced to a judgment, docketed in the Law Division, 
and become the subject of an application for a writ of 
execution under R. 4:59-1. Norwood v. Norwood. App. 
Div. 1157 

The acts complained of here would not suffice as 
grounds for divorce under N.J.S.A. 2A:34-2(c) as affect- 
ing the “‘safety or health of the plaintiff’; however, the 
second portion of (c) (‘“‘makes it improper or unreason- 
able to expect the plaintiff to continue to cohabit with 
the defendant’), insofar as it requires an examination 
of the subjective effect of defendant’s acts upon plaintiff, 
constitutes a ‘no-fault’? divorce concept—with the sole 
proviso that it must be determined (as it was here) that 
defendant knew, or should have known, of the effect of 
his acts upon plaintiff—and a judgment of divorce will 
be entered. Gazzillo v. Gazillo. Chan. Div. 1157 

Fairness would dictate that relief from complying with 
his contract to settle future alimony by the payment of a 
lump sum should be available to the former husband 
upon a proper and adequate showing of changed circum- 
stances, such as, inter alia, the absence of need of sup- 
port by the former wife for any reason, including cohabi- 
tation prior to the time that payment of the settlement 
was due. Eames v. Eames. Chan. Div. 1166 


MEDICAID 

Since New Jersey does not use federal funds to provide 
medical aid to those who are medically needy, there is 
no mandate, federal or otherwise, requiring New Jersey 
to provide appellant with Medicaid benefits; although 
she will be required to assume the added burden of pay- 
ing her monthly medical bills herself as a result of her 
increased Social Security benefits, which render her 
ineligible for Medicaid, the remedies, if any, to the 
problems here are for legislative action on the federal 
and state levels. Gould v. Klein. App. Div. 923 

The State, in seeking to benefit from a Medicaid re- 
cipient’s judgment against a third-party tortfeasor, must 
pay its pro rata share of counsel fees incurred in obtain- 
ing that recovery. Hedgebeth v. Medford. Supreme Ct 941 

Planned Parenthood of New York City, Inc. is not en- 
titled to reimbursement from the Division of Medical 
Assistance and Health Services for costs of abortions 
performed, prior to Roe v. Wade, in New York on resi- 
dents of New Jersey. Planned Parenthood of N.Y.C., Inc. 
v. N.J. Dept. of Institutions and Agencies. Supreme 
Ct: ; iets be LD 


MEDICAL PRACTICE 


N.J.A.C. 13:35-7.1, which provides that “any major 
surgical procedure shall only be performed by a duly 
qualified surgeon with a duly qualified assisting physician, 
or a duly qualified surgical resident . . .” falls entirely 
within the ambit of the statutory powers and duties, 
express and implied, of the State Board of Medical Exam- 
iners to regulate the practice of medicine and surgery 
and secure to the people the services of competent, 
qualified practitioners of these healing arts; those af- 
fected by the rule are given fair notice of the prohibited 
conduct. Garden State Community Hospital v. State Board 
of Medical Examiners. App. Div. 561 


METERS 


The gain or benefit here was not the electricity per 
se, but the reduced bills (based on the altered meters), 
and thus the indictment clearly charges a violation of 
the general fraud statute; since no legislative intent is 
perceived that would make N.J.S.A. 2A:170-64 (which 
deals only with the disorderly persons offense of meter 
tampering) the exclusive remedy or sanction for conduct 
such as is alleged in the indictment, the prosecuting au- 
thority has the discretion to choose which statute he will 
proceed under. State v. Cox. Law Div. 922 


MISCONDUCT IN OFFICE 


Although misconduct in office is corrupt misbehavior 
by an officer in the exercise of the duties of his office or 
while acting under color of his office, “‘corrupt’’ does not 
necessarily, in this sense, mean financial dishonesty— 
it rather connotes that the wrongful act was done wilfully 
and unlawfully; it would be preferable if indictments and 
jury charges used that language, rather than the mis- 
leading “corrupt.” State of New Jersey v. Frank Schultz. 
Supreme Ct. 17 

Misconduct in office and conduct evidencing unfitness 
for judicial office subvert the judicial process and, irre- 
spective of motive, the end result is the same—irreparable 
damage to the judicial system; incorporating into N.J. 
S.A. 2A:1B-1, et seg. an evil or corrupt intent require- 
ment would thwart the salutary purposes of the removal 
statute. In Re Frederick W. Hart. Supreme Ct. 153 

R. 1:18 subjects all judges, including municipal court 
judges, to the strictures of the Code of Judicial Conduct; 
by his continuous abuse of the judicial process, respond- 
ent is guilty of misconduct in office; he is incompetent to 
be a judge, and he is removed from office. In re John W. 
Yengo. Supreme Ct. 241 


MOPEDS 


The policy adopted in N.J.S.A. 39:414.1 and -14.3 of sub- 
jecting moped operators to the standard of care and con- 
duct imposed on vehicle drivers is so essential to public 
welfare and safety that it must prevail over a narrowly 
definitional analysis of the phrase ‘‘motor vehicle” in 
N.J.S.A. 39:4-50, and defendant, who operated a moped 
on a public roadway while under the influence of intoxi- 
cating liquor, is guilty of violating N.J.S.A. 39:4-50; State 
v. Gilfesis not followed. State v. Lyons. County Ct. 1101 


MORTGAGES 

New Jersey has a special interest in supervising the 
conduct of corporate entities that enter into agreements 
that have substantial effects upon the secondary mort- 
gage industry; the Pennsylvania corporation here was an 
integral part of the secondary mortgage business of the 
New Jersey corporation; the basic purpose of this action 
is to set aside mortgages in New Jersey; all plaintiffs 
are residents of New Jersey, and a judgment in this mat- 
ter would affect numerous documents recorded in New 
Jersey; clearly, the Superior Court of New Jersey is the 
proper forum for the adjudication of these issues, and 
the Pennsylvania corporation’s motion to dismiss for 
lack of jurisdiction is denied. Stubbs v. Security Consumer 
Discount Co. Law Div. 184 

Regulation N.J.A.C. 3:18-6.1 is unobjectionable, being 
essentially a restatement of the statutory prohibition of 
soliciting loans for other lenders, nor is there any objec- 
tion to N.J.A.C. 3:18-6.3. Approved Finance Co. v. Schaub. 
Supreme Ct. 472 

N.J.A.C. 3:18-6.2 is too vague for enforcement in ‘its 
present form; a regulation clearly forbidding dealings in 
second-mortgage loans involving binding contractual 
agreements by licensees to negotiate and transfer such 
loans to banks, executed on a regular and continuous 
basis, would be valid, but whether transactions like those 
described in plaintiffs’ affidavits constitute the soliciting 
of business by the licensee loan company, for the lender 
bank, or whether prohibiting such transactions would 
improperly circumscribe the activities of banks under 
other legislation, are questions that should not be put to 
the courts in the absence of a clear formulation by the 
Commissioner of Banking of a regulation specifying ex- 


actly what he is proscribing. Approved Finance Co. v. 
Schaub. Supreme Ct. .... eter eee 

The Recording Act provides no redress if a party is 
the first to lend money but the second to record, but 
makes his instrument void against subsequent secured 
creditors without notice who record first; here, appellant 
recorded first and therefore receives priority, whether or 
not respondent was aware of that recording. New Jersey 
Bank v. Azeo Realty Co.. Inc. .. 622 


A release of collateral held by a creditor, or its im- 
pairment by improper action or inaction on his part, 
will extinguish the obligation of the surety, at least to 
the extent of the value of the security released or im- 
paired, and a failure to record a mortgage held as col- 
lateral security—absent waiver, estoppel, or the like— 
seems clearly to be an instance of unjustifiable impair- 
ment. Langeveld v. L.R.Z.H. Corp. Supreme Ct. 734 

Absent express agreement, waiver, or renunciation, a 
surety’s right of subrogation to unimpaired collateral will 
be protected; appellant’s right was not waived or re- 
linquished by anything contained in the guaranty here. 
Langeveld v. L.R.Z.H. Corp. Supreme Ct. 734 

If the impairment of collateral can be measured in 
monetary terms, then the calculated amount of the: im- 
pairment will ordinarily measure the extent of the sure- 
ty’s discharge, but this may be one of the situations 
where a surety may be able to establish that he has sus- 
tained prejudice, but be unable to measure the extent 
of the prejudice in terms of monetary loss; to the extent 
that such impairment is found on remand here, appellant 
will stand discharged of his obligation as guarantor. 
Langevelt v. L.R.Z.H. Corp. Supreme Ct. 734 

The lien of a vendor/purchase-money mortgagee is 
prior to the lien of mortgages executed by the purchaser 
before he acquired title to the land, and this favored 
position was not lost by late recording. Panzera v. K.E.K. 
Realty Co. Chan. Div. 787 

State chartered commercial banks and savings and 
loan associations may offer residential graduated mort- 
gage loans. Attorney General’s Formal Opinion No. 18 - 
1977 : 822 

The parties to the note here never intended that a mere 
paper transfer of title, without any accompanying jeop- 
ardy to plaintiff’s security, be the occasion for an ac- 
celeration of its due date; when the retransfer occurred, 
any possibility of impairment vanished, and there is no 
reason why the reconveyance should not be viewed as 
eliminating the condition permitting acceleration. Fidel- 
ity Land Development Corp. v. Rieder & Sons Building 
and Development Co. App. Div. 1038 

Since mortgage funds are not taxable under present 
New Jersey law, the condition in N.J.S.A. 54:4-33 under 
which credit is available does not exist, and the mortga- 
gor here is not entitled to a credit against interest due 
on the debt secured by the mortgage equai in amount 
to the unpaid principle of the original debt multiplied 
by the municipality’s tax rate for the years in question. 
Rosenbaum Realty Co. v. American Savings Bank. Chan. 
Div. 1078 


MOTOR VEHICLES 
N.J.S.A. 39:6A-4 requires that all PIP endorsements 
provide personal injury protection coverage to the named 
insured and members of his family residing in his house- 
hold who sustain bodily injury as the result of any acci- 
dent invc]ving an automobile; defendant’s attempt to 
exclude injury sustained by them while using a motor- 
cycle conflicts with the clear statutory mandate, and is 
amended to conform to the statutory standards. Hoglin 
v. Nationwide Mutual Ins. Co. App. Div. 47 
The inherent power of the police to impound motor 
vehicles may arise in a myriad of factual situations; de- 
fendant concedes the validity of his arrest based upon 
the outstanding arrest warrant for driving while on the 
revoked list, and, having removed him from the car and 
having assumed control over it, detectives here merely 
complied with police regulations when they impounded 
and inventoried it. State v. Slockbower. App. Div. 139 
Defendant, who was not an owner, registrant or oper- 
ator of the uninsured car, but who nevertheless was in 
control of it and caused it to be operated, is not excluded 
from responsibility under N.J.S.A. 39:6B-2, which intends 
to penalize ail those responsible for creating a situation 
where the statutory protection is denied the public. State 
v. Schumm. App. Div. 217 
A minimum suspension of six months must be served 
on each alcohol-related offense committed prior to the 
effective date of 1977 amendments to the motor vehicle 
statutes. Attorney General’s Formal Opinion No. 11 - 
1977 : : .... 558 
The word “across” in N.J.S.A. 39:3-84 simply empha- 
sizes that the planes extend the width of the vehicle; 
and the word was not intended to suggest a right-angled 
transsection of the plane running the width of the vehicle 
resulting in the planes’ running the length of the vehicle; 
if the distances referred to simply measured axle length, 
the Legislature could simply have said so without resort- 
ing to the device of the distance between two parallel 
transverse vertical planes to measure permissible axle 
weight. State v. Powers. App. Div. 623 
By the 1975 amendment to the Motor Vehicle Law, 
motorized bicycles were specifically exempted from the 
definition of motor vehicles; since it cannot be said that 
N.J.S.A. 39:4-50 “plainly and unmistakably’ applies to 
motorized bicycles, defendant’s conviction for driving a 
moped while under the influence of alcohol must be set 
aside. State v. Gilfesis. Camden County Ct. 686 
N.J.S.A. 39:4-89 was not intended to apply indiscrimi- 
nately to any case in which the front of one vehicle comes 
into contact with the rear of another, irrespective of how 
the collision occurred; the essence of the asserted negli- 
gence, to justify involving the statute, must be a motor- 
ist’s alleged failure to maintain a reasonably safe dis- 
tance behind another vehicle in the same lane of traffic; 
N.J.S.A. 39:4-89 was not applicable on the facts here, and 
the instruction concerning it should not have been given. 
La Mandri v. Carr. App. Div. 705 








MOTOR VEHICLES, Cont’d 
Where two distinct propositions of law are charged, 
one of which is correct and the other erroneous, and 
neither is withdrawn, so that the jury cannot decide which 
is right, there is reversible error. Beck v. Washington. 
App. Div. stl ... 788 
The court committed reversible error in charging N.J. 
S.A. 39:4-90: that, when two vehicles enter an intersection 
at the same time, the vehicle on the left shall yield the 
right-of-way to the vehicle on the right; this does not 
apply at intersections where traffic is controlled by 
traffic signals, and it is equally inapplicable at intersec- 
tions governed by stop signs. Beck v. Washington. App. 
Div. .. ot A eee ioe ee Nees . 788 
The favored driver’s right to assume that the disfavored 
driver will obey a stop sign is qualified by the favored 
driver’s continuing duty to exercise due care; since these 
qualifying words were omitted, plaintiff’s request to 
charge was only partially correct, and a partially correct 
charge may properly be rejected. Beck v. Washington. 
App. Div. . i Decco sel relene eee 788 
For a breath refusal which occurs prior to the effective 
date of the amendatory act, the Director may impose the 
revocation period set forth in either the law in effect at 
the time of the breath refusal or in the amendatory act. 
Attorney General’s Formal Opinion No. 19 - 1977 .... 843 


_Absent proof of a defect that caused nonfitness at the 
time the product was transferred, neither the Uniform 
Commercial Code nor the cited cases extend the implied 
warranty to the type of lease arrangement involved here 
so as to include a representation that the vehicle will 
not fail during the term of the lease; moreover, the hold- 
ing in Cintrone v. Hertz Truck Leasing, which pertained 
to the U-drive-it type of transaction, is not construed here 
to apply to situations like this one, where the transaction 
is essentially equivalent to a sale, and the lease arrange- 
ment is in reality a method of financing. A-Leet Leasing 
Corp. v. Kingshead Corp. App. Div. ue ...... 898 


The evidence permits an inference of operation here, 
where the facts clearly show that it was defendant’s ve- 
hicle that was involved in the accident, and the inference 
that the owner was the driver is buttressed by the facts 
that the victim did identify defendant (although not 
“without a doubt’) as the driver, and there was no evi- 
dence that the car had been stolen or loaned to another 
person (since the accident occurred at 2 a.m., the ab- 
sence of such evidence is significant); beyond a reason- 
able doubt, defendant was the driver of his automobile at 
the time of the accident and is guilty of leaving the scene 
of an accident. State v. Kay. Law Div. .__.. 


If plaintiff were to be considered an additional insured 
under the policy, it must be shown both that its negligence 
occurred during the loading process and that it was a 
lessee or borrower of the vehicle; the activities here are 
insufficient to find that plaintiff had the requisite control, 
dominion or power over the truck, and, consequently, it 
cannot be considered an additional insured within the 
loading/unloading clause of the truck-owner’s policy. 
F & M Schaefer Brewing Co. v. Forbes Food Div., Chem- 
ical Leaman Tank Lines, Inc. Law Div. .............. 982 


The car owner and the parking-lot operator had a duty 
—which, a jury might determine from all the evidence, 
was breached—to protect users of the highways from the 
action of a thief who uses the keys left in the vehicle to 
operate it in a negligent fashion, resulting here in plain- 
tiff’s injuries; summary judgment should not have been 
entered in favor of either defendant. Hill v. Yaskin. Su- 
preme Ct. Peis ate AD se hdd Noses 1181 

A finding that a defect existed when the car was trans- 
ferred to the lessees would still not resolve the problem 
here—to justify their termination of the contract, the 
lessees would be required to establish further that the 
contractual breach was material; the issue is whether 
the repair could have reasonably been effected without 
materially impairing the value of the motor vehicle to 
the lessees, and, since the record below is inadequate, the 
matter is remanded for a new trial on all issues. A-Leet 
Leasing Corp. v. Kingshead Corp. App. Div. ..... 898 

There is nothing unfair in requiring the car owner and 
the parking-lot operator to go to trial on the question of 
whether they should have foreseen that the leaving of the 
automobile unattended under the circumstances here un- 
reasonably increased the hazard of its theft and subse- 
quent mishandling—particularly where that hazard could 
have so easily been substantially reduced, if not entirely 
eliminated, by resort to an extra set of keys, a minimal 
burden at worst. Hill v. Yaskin. Supreme Ct. 1181 


MUNICIPAL COURTS 


Misconduct in office and conduct evidencing unfitness 
for judicial office subvert the judicial process and, irre- 
spective of motive, the end result is the same—irreparable 
damage to the judicial system; incorporating into N.J. 
S.A. 2A:1B-1 et seq. an evil or corrupt intent requirement 
would thwart the salutary purposes of the removal statute. 
In re Frederick W. Hart. Supreme Ct. 153 


Adherence to the principles in the Code of Judicial 
Conduct and the ABA Standards of Judicial Conduct is 
demanded in the municipal courts (where the greatest 
numbers of people receive their introduction to the judi- 
cial system) at least as rigorously as in the upper courts; 
by permitting himself to become a part of a ticket-fixing 
attempt, respondent violated Court Rules, administrative 
directives, and Canons 1, 2 and 3 of the Code of Judicial 
Conduct, and he is ordered removed as magistrate of the 
municipal courts where he sits. In re Frederick W. Hardt. 
Supreme Ct. 153 

R. 1:18 subjects all judges, including municipal court 
judges, to the strictures of the Code of Judicial Conduct; 
by his continuous abuse of the judicial process, respond- 
ent is guilty of misconduct in office; he is incompetent 
to be a judge, and he is removed from office. In re John 
W. Yengo. Supreme Ct. Pen. 241 


MUNICIPALITIES 


Under ordinary circumstances, a newspaper can not 
have more than one place of publication, and the one 
place of publication of the Courier-News is now Bridge- 
water Township (Somerset County), which is unquestion- 
ably the “home office,” the place from which the paper 
is “given to the world’; consequently, the Courier-News 
is no longer qualified to serve as the City of Plainfield’s 
official newspaper. City of Plainfield v. The Courier-News. 
Supreme Ct. : Pe ee ee 


Classifications based upon residency are not inherently 
suspect, and shore communities do not possess lesser 
power to provide for their citizens’ recreational needs; 
since the municipally-owned beach club here cannot ac- 
commodate all, it seems both reasonable and just that 
preference be accorded those who contributed to its crea- 
tion and continue to contribute to its maintenance. Van 
Ness v. Boro of Deal. App. Div. 153 


The dry-sand rectangle is part of and appurtenant to 
the municipally-owned beach club, was never dedicated 
to general public use, does not encroach on public-trust 
lands and is not necessarily for the general public’s ac- 
cess thereto or enjoyment thereof; limiting its use to 
members of the club is not arbitrary, capricious or other- 
wise unconstitutional. Van Ness v. Boro of Deal. App. 
Div. 1 


The exceptions listed in the Open Public Meetings Act 
must be strictly construed; a zoning board of adjustment 
does not come within the exception for the judicial branch, 
nor do zoning applications fall within the exception of 
N.J.S.A. 10:4-12(b)9, since they do not deal with the loss 
of licenses or permits, or with the imposition of civil 
penalties. Accardi v. Mayor and Council of the City of 
North Wildwood. Law Div. 190 


Provisions in the Municipal Land Use Act permitting 
private executive sessions applies to legal and procedural 
preliminaries and was not intended to modify the Sun- 
shine Law requirement that a land-use agency discuss 
and decide the merits of an application at a public session. 
Accardi v. Mayor and Council of the City of North Wild- 
wood. Law Div. 190 


The appropriate form of enacting a rent-control mea- 
sure is by ordinance, and not resolution, and the trial 
court correctly held invalid the section of the rent-con- 
trol ordinance here that provided that the governing body 
of the borough could extend its life on a yearly basis by 
resolution; however, this section may be severed, and the 
rent-control ordinance continued in effect after its intended 
expiration date. Inganamort v. Boro of Fort Lee. Supreme 
Ct. 241 


The Legislature has placed in the municipalities broad 
power to provide for collection and disposal of ashes, 
refuse, and waste material, and the PUC, which has only 
such jurisdiction as is conferred upon it, does not have 
jurisdiction to compel the Authority here to continue to 
operate the incinerator, nor do the provisions of N.J.S.A. 
48:2-24 apply to the Authority. Jersey City Incinerator 
Auth. v. Dept. of Utilities. App. Div. 256 


The fact that a municipality has the power to adopt 
zoning ordinances limiting or prohibiting the use of prop- 
erty as an aeronautical facility is not dispositive here; 
local legislation, including zoning ordinances, cannot pro- 
hibit what a state statute or regulation allows, and, if the 
Commissioner of Transportation should determine, after 
holding the required public hearing, that an appropriate 
showing has been made to warrant the grant of a license 
permitting the use of plaintiff’s property as a heliport or 
helistop, the existence of the ordinance cannot operate as 
a bar to the grant of that license or to that use. Garden 
State Farms, Inc. v. Bay. App. Div. . 270 


A municipality is not forever bound by the formula for 
rent increases it once adopts. Modular Concepts, Inc. v. 
South Brunswick Twp. App. Div. rs 270 


Although a municipality is expressly authorized to pre- 
scribe penalties for the violation of ordinances it may 
have authority to pass, there exists no such authorization 
for penalizing violations of enactments adopted by other 
levels of government, each of which carries with it its 
own penalty for noncompliance. Modular Concepts, Inc. v. 
South Brunswick Twp. App. Div. 270 


A municipal corporation may not recover as damages 
the costs of its governmental operations it was created 
to perform. City of Bridgeton v. B.P. Oil, Inc. Law 
Div. 272 

The zoning ordinance here is exclusionary in form and 
content and is in contravention with the salutory prin- 
ciples outlined in Mount Laurel, and, but for the require- 
ment of the ‘‘developing community”’ concept, there would 
be no problem, in declaring it unconstitutional; it would 
be fatally defective if enacted pursuant to the Municipal 
Land Use Act and, therefore, to the extent that it is in- 
compatible with N.J.S.A. 40:55D-2 (especially subsection 
g), the Borough is enjoined from adopting it or any sub- 
stantially similar one as its interim zoning ordinance 
pursuant to N.J.S.A. 40:55D-90. Windmill Estates, Inc. v. 
Zoning Bd. of Adjustment of the Borough of Totowa. Law 
Div. 302 

The remedy originally invoked by the trial court— 
ordering a diversion to the county board of taxation, for 
financing of the revaluation of the city’s assessed realty, 
of tax revenue distributable by the State Treasurer to the 
city for its general purposes under N.J.S.A. 54:11D-1 et 
seq.—is legally correct and capable of achieving the de- 
sired objective; since the purposes of the board will be 
achieved by that remedy, the civil commitment of the 
recalcitrant councilmen is unnecessary and will be set 
aside. Essex County Bd. of Taxation v. City of Newark. 
Supreme Ct. 329 

N.J.S.A. 40A:14-155 does not require a municipality to 
pay counsel chosen by a police officer without its prior 
agreement; it must provide competent counsel for his 
defense—its own or outside counsel—or it may approve 
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counsel requested by the officer, but the employee does 
not have the absolute right to counsel of his own choos- 
ing at municipal expense. Twp. of Edison v. Mezzacca. 
App. Div. 377 

Here, where nine years had elapsed since the last 
revaluation, the presumption that the value of all prop- 
erties rose at the same or similar rate has been sub- 
stantially undercut; when the municipality multiplied 
each assessment by three, it aggravated the disparity and 
the common level created in 1965 (which had been affected 
due to the uneven inflationary effect over eight years) was 
further weakened. Piscataway Assoc., Inc. v. Twp. of 
Piscataway. Supreme Ct. 593 


There is nothing in the fair or necessary implications of 
the public-trust doctrine to require a municipality to pro- 
vide, at its own cost, facilities for the state’s population 
at large if it wants to make provision for the recreational 
needs of its own inhabitants. Hyland v. Borough of Allen- 
hurst. App. Div. 681 


A municipality may lawfully charge non-residents a 
higher fee for membership in a municipal beach facility 
than it charges residents, and the requirement for season- 
al memberships constitutes an entirely reasonable at- 
tempt by the municipality to insure the orderly use and 
maximum enjoyment of a limited municipal facility. Hy- 
land v. Borough of Allenhurst. App. Div. 681 

No justification whatever exists for requiring that a 
candidate for the governing body in a Faulkner Act com- 
munity must have been a resident of the community for 
two years if it is a city of the first class, but is not subject 
to any such residency requirement if it be other than a 
city of the first class. Cherrick v. Smith. App. Div. .. 702 


The authority delegated to municipalities to license and 
regulate local businesses in N.J.S.A. 40:52-i and -2 did 
not vest unbridled authority in the municipalities to raise 
revenue, and the taxicab-license fee sought here far ex- 
ceeds the cost of regulation; aside from its fatal defec- 
tiveness as an improper revenue-raising measure, the 
ordinance here cannot stand because it unfairly discrimi- 
nates between taxicab companies headquartered in the 
municipality and those that are not. Taxi’s Inc. v. Bor- 
ough of East Rutherford. Law Div. 702 


Defendant’s conviction for using the beach without hav- 
ing purchased a beach badge from Margate City, in vio- 
lation of its ordinance—which applies equally to residents 
and non-residents—is affirmed. State v. Mizrahi. App. 
Div. 737 

The Faulkner Act does not imbue initiative-proposed 
ordinances with any qualities different from other ord- 
inances; the invalidity of the proposed initiative ordinance 
springs from an attempt to shackle if not to completely 
immobilize the governing body in connection with con- 
struction on the municipally owned tract, and, since the 
governing body itself could not enact such an ordinance, 
it follows that the voters were likewise without that au- 
thority. Maese v. Snowden. App. Div. 591 


There can be no doubt of the correctness of the inter- 
pretation by the Director of the Division of Local Gov- 
ernment Services that the tax rate to be used, in comput- 
ing the new construction and improvements exception in 
N.J.S.A. 40A:4-45.3(a), is the tax rate fixed for local mu- 
nicipal purposes only, and not the aggregate of the local 
municipal rate, the school rate and the county rate, and 
the determination of the Director disapproving the 1977 
budget of the City of Clifton is affirmed. City of Clifton 
v. Laezza. App. Div. 746 

The authority of a municipality to license and regulate 
theaters is not open to challenge; however, denial of a 
license because of prior obscenity convictions constitutes 
an impermissible prior restraint on the constitutionally 
protected right of free speech. Hamar Theatres, Inc. v. 
City of Newark. App. Div. . 157 

The township does not have standing in this action to 
appeal the findings of the zoning board. Twp. of Dover v. 
Dover Bd. of Adjustment. Law Div. 830 

Cases that discuss what contracts are sufficient to per- 
mit service of process on private corporations pursuant 
to New Jersey’s long-arm rule have no application to the 
question of jurisdiction over a municipal subdivision of a 
sister state; it is generally held that an action against 
a municipal subdivision is local in nature and must be 
brought in the jurisdiction where it is situated, and the 
court below erred in denying New York City’s motion to 
dismiss. Liquid Carbonic Corp. v. City of New York 
App. Div. 842 

Reversed on the basis of the rationale set forth in Pis- 
cataway Assoc., Inc. v. Twp. of Piscataway. Fox Enter- 
prises, Inc. v. Twp. of Piscataway. Supreme Ct. 598 


The ‘Independent Party’? of Oakland is not a political 
party within the meaning of the Municipal Governing 
Body Vacancy Law, and the vacancy on the borough 
council may be filled by appointment of any qualified elec- 
tor without re,ard to designated political party affiliation. 
Crifasi v. Oakland. Law Div. 914 

N.J.S.A. 40A:9-5 applies to transfers between municipal 
positions of different counties; under the circumstances 
of this case, it must be assumed that plaintiff was fully 
capable of waiving a right that he is conclusively pre- 
sumed to know, and there is no reason why he should 
be permitted to enjoy these benefits now. Widmer v. Twp. 
of Mahwah. App. Div. 988 


Plaintiff applied for a position in the Mahwah Police De- 
partment after having been a patrolman in the Haw- 
thorne Police Department for seven years; Mahwah 
Township relied upon his unequivocal assent to being 
hired as a newcomer; after receiving a permanent ap- 
pointment, he discovered a statute enacted four years 
earlier that made provision for the very rights he agreed 
not to claim when hired and renounced his agreement; 
under these circumstances, the doctrine of estoppel is 
clearly applicable. Widmer v. Twp. of Mahwah. App. 
Div. 988 
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MUNICIPAL LAND USE 

The section of the ordinance here that reserves the 
final decision to the municipal council is in conflict with 
the section that designated the planning board as the 
municipal authority to administer the Municipal Planned 
Unit Development Act; furthermore, an application for a 
zone change as a condition precedent to a P.U.D. appli- 
cation is an additional and unnecessary step neither man- 
dated nor provided for by the Act. Yousefian v. Wayne 
Twp. Council. Law Div. .. 1039 

Where, as here, the planning board has determined 
that a gasoline service station would not have an adverse 
effect upon the development and planning of the town, 
the county planning board has approved the special-use 
application, and the zoning board finds that the applicant 
has fully complied with the criteria set forth in the zoning 
ordinance, the denial of a special-use permit is arbitrary, 
capricious, and unreasonable as a matter of law. Value 
Oil Co. v. Town of Irvington. Law Div. 1041 

Every community is obliged by N.J.S.A. 52:31B-5 to 
have a Workable Relocation Advisory Program, and when 
the Commissioner of the Department of Community Af- 
fairs determined here that plaintiffs were displaced per- 
sons within the scope of the Relocation Assistance Acts, 
the statutory duty arose for the township to assist plain- 
tiffs in their relocation efforts. Rowe v. Pittsgrove Twp. 
Law Div. 1098 


When a displacement of persons occurs because of the 
code-enforcement actions of a developing community, the 
considerations of Mt. Laurel may be read in conjunction 
with the Relocation Assistance Acts and the Local Hous- 
ing Authorities Act to impose upon the displacing author- 
ity an affirmative duty to plan for and provide suitable 
replacement housing within the municipality. Rowe v. 
Pittsgrove Twp. Law Div. 1098 


The Fourteenth Amendment and Title VII of the Civil 
Rights Act of 1968 impose upon the township here the 
affirmative duty to relocate its residents in a manner 
that will not perpetuate segregated housing patterns, but 
rather promote a pilicy of fair, integrated housing. Rowe 
v. Pittsgrove Twp. Law Div. 1098 


What the borough has done in acquiring Green Acres 
land is not only in the public interest, but has also 
received the strongest kind of support from both the 
legislative and executive branches of government; it is 
not contrary to the decision in Mount Laurel. Dolan v. 
Borough of Tenafly. Supreme Ct. 1157 


The portion of the township code that limits occupancy 
in a one-family zone on the basis of biological relation- 
ship is void; although the hospital should not be per- 
mitted to use these properties as boarding houses, it is 
beyond the outer perimeter of permissible municipal con- 
trol to consider mere habitation by a group of nuns as a 
zoning violation, and the section is void except to the 
extent that it limits residential occupancy to single, non- 
profit housekeeping units. Holy Name Hospital v. Mont- 
roy. Law Div. 1162 


NEGLIGENCE 


Assuming, arguendo, that defendant did wire the ma- 
chine in question, there can be no showing of negligence 
on his part absent a showing that he had any knowledge 
of the potential danger of the machine to its operator. 
Tlich v. John E. Smith Sons Co., Inc. Law Div. 49 


Because the insurance broker’s competence falls below 
the standard set by the law, its characterization as neg- 
ligence is appropriate without recourse to any concep- 
tualized standard of professional competence constructed 
by plaintiffs in this case; affirmed substantially for the 
reasons set forth by the Appellate Division. Bates v. 
Gambino. Supreme Ct. 193 


There was no basis in the record for imposing a duty 
on defendant-owner of a factory building of taking addi- 
tional security measures to protect its tenant’s employees 
from the hazard of a criminal event such as the one here. 
Czech v. Aspen Industrial Center. App. Div. 224 


The telephone call announcing the baby’s death does 
not constitute a cause of action—it is not actionable as 
“outrage,” for lack of deliberateness, and it is not action- 
able as negligence, because no physical hurt or other 
compensable damage resulted; as for the astonishing 
delay in locating the baby’s body, it would broaden this 
area of tort law to sustain this complaint, and defendant 
(a private, voluntary hospital, non-profit and charitable 
in nature does not appear to be the appropriate guinea 
pig for such experimentation. Muniz v. United Hospital 
Medical Center—Presbyterian Hospital. Law Div. 345 


The negligence attributed to plaintiffs in the counter- 
claim here consists of a failure to supervise and exercise 
proper control over the infant plaintiff, in permitting 
him to venture _unchaperoned into an area where plain- 
tiffs knew that construction and excavation were in prog- 
ress; these allegations fall clearly within the realm of 
the exercise of parental authority and discretion, and 
hence are not justiciable in a court of law. Fritz v. 
Anderson. Law Div. 513 


The Construction Safety Act and the Construction Safety 
Code promulgated thereunder had a substantial impact on 
the continued viability of Wolczak v. Nat’l Electric Prod- 
ucts Corp.; the facts here would support a conclusion 
that the general contractor had a statutory obligation 
to take necessary steps to insure the safety of the sub- 
contractor’s employees and that he failed to do so, and 
a jury could reach a conclusion of actionable negligence. 
Bortz v. Rammel. App. Div. 1016 


Here, where the proofs at best show only that defendant 
failed to inspect its truck, and that it was operated for 
some time and distance with unusual noise and ‘‘drag,”’ 
such findings merely establish simple negligence; there 
was no peculiar “‘seriousness of the-actor’s misconduct” 





to justify calling it ‘‘willful and wanton misconduct” 
(which would have deprived defendant of the defense of 
contributory negligence). Carney v. Gordon & Wilson Co. 
App. Div. . 1149 

The car owner and the parking-lot operator had a duty 
—which, a jury might determine from all the evidence, 
was breached—to protect users of the highways from the 
action of a thief who uses the keys left in the vehicle 
to operate it in a negligent fashion, resulting here in 
plaintiff’s injuries; summary judgment should not have 
been entered in favor of either defendant. Hill v. Yaskin. 
Supreme Ct. : 1181 

There is nothing unfair in requiring the car owner and 
the parking-lot operator to go to trial on the question of 
whether they should have foreseen that the leaving of the 
automobile unattended under the circumstances here un- 
reasonably increased the hazard of its theft and subse- 
quent mishandling—particularly where that hazard could 
have so easily been substantially reduced, if not entirely 
eliminated, by resort to an extra set of keys, a minimal 
burden at worst. Hill v. Yaskin. Supreme Ct. .. 1181 

Plaintiff's delay in reporting the accident to the police 
had no probative relationship to the issue of negligence, 
and the jury should not have been advised about N.J.S.A. 
39:4-130; the prejudicial error was compounded by the 
court’s failure to take into account the exception in the 
statute based upon physical incapacity. Cobb v. Wadding- 
ton. App. Div. ets vo+ees > BABS 

Here, where the police returned money, which plaintiff 
claimed had been stolen from him, to the alleged robber 
after being informed that the indictments against her 
had been dismissed because of her inability to know 
right from wrong, and did not contact plaintiff before 
doing so although on notice of his adverse claim, the 
jury’s verdict in favor of plaintiff, and the inherent find- 
ing that defendants had been negligent, are amply sup- 
ported by the evidence; there was no prejudice in the 
failure of the trial judge to charge specifically on the 
law of bailments. Capezzaro v. Winfrey. App. Div. .. 1196 


NEWSPAPER 


Under ordinary circumstances, a newspaper can not 
have more than one place of publication, and the one 
place of publication of the Courier-News is now Bridge- 
water Township (Somerset County), which is unquestion- 
ably the “home office,” the place from which the paper 
is “given to the world’’; consequently, the Courier-News 
is no longer qualified to serve as the City of Plainfield’s 
official newspaper. City of Plainfield v. The Courier-News. 
Supreme Ct. ; ose 


NO-FAULT 


Under the No-Fault Law, it cannot be until the plaintiff 
who Sustains a non-permanent soft-tissue injury incurs, 
or is reasonably chargeable with the knowledge that he 
will incur, eligible expenses, that his right to maintain his 
suit arises, and it is that date on which his cause of ac- 
tion accrues; however, the Fox v. Passaic General Hos- 
pital exception is relevant here, and, since it is clear 
that plaintiff knew that she would meet the $200 thres- 
hold soon enough after the accident date to have reason- 
ably been able to institute this action within two years 
thereafter, defendant need only demonstrate the required 
degree of prejudice in order to invoke the bar of the 


statute of limitations. Montag v. Bergen Bluestone Co. 
Law Div. 41 


N.J.S.A. 39:6A-4 requires that all PIP endorsements 
provide personal injury protection coverage to the named 
insured and members of his family residing in his house- 
hold who sustain bodily injury as the result of any acci- 
dent involving an automobile; defendant’s attempt to 
exclude. injury sustained by them while using a motor- 
cycle conflicts with the clear statutory mandate, and is 
amended to conform to the statutory standards. Hoglin 
v. Nationwide Mutual Ins. Co. App. Div. 47 


Where, as here, plaintiff’s actual earnings increased in 
spite of an accident, and his earning capacity was dam- 
aged in one aspect of a salesman’s function (field work) 
but not the other (at-home solicitation),: he has failed 
to meet two of the three requirements for income con- 
tinuation benefits recovery under N.J.S.A. 39:6A-4. Green- 
berg v. Great American Ins. Co. Law Div. 215 


The trial court’s holding invalidating reimbursement 
agreements is correct in so far as New Jersey accidents 
involving insured New Jersey vehicles are concerned, 
but where an accident occurs outside the state, between 
a New Jersey vehicle and one from another jurisdiction, 
the reimbursement and subrogation provisions are a safe- 
guard against double recovery of medical and other ex- 
penses provided and paid for under PIP; furthermore, 
the insurance company’s subrogation rights against the 
out-of-state vehicle are valid. Cirelli v. The Ohio Casualty 
Ins. Co. Supreme Ct. 217 


N.J.S.A. 39:6A-4 requires that coverage be afforded 
for bodily injury resulting from an accident “involving an 
automobile’’—not from an accident ‘‘arising out of owner- 
ship, operation or use thereof”—and to the extent that 
the policy ianguage limits the recovery required by the 
statute, it is deemed amended to conform. Gov’t Em- 
ployees Ins. Co. v. Tolhurst. App. Div. 314 


The care and treatment rendered by the government 
to a person in military service, or a dependent, results 
in a medical expense ‘incurred’ under the no-fault law, 
and plaintiffs’ insurance company must pay plaintiffs in 
full the reasonable value of such incurred medical ex- 
penses. Lapidula v. Government Employees Insurance 
Co. App. Div. 353 

The intentions of plaintiff and the company that had 
laid him off that he would be rehired at some future 
date notwithstanding, at the time of the accident he was 
unemployed and, therefore, is not entitled to income-con- 
tinuation benefits. Richberg v. Selected Risks Ins. Co. 
Law Div. 495 





The language of the insurance policy permits the in- 
sured’s recovery of the maximum essential-services bene- 
fit under option five as a survivor benefit, in addition to 
the additional-survivor benefit payable if death occurs 
within 90 days of the accident under no-fault. Shimp v. 
General Accident Group. Law Div. ................-- 513 


The obvious purpose of the no-fault statute, and the 
tort-exemption provisions thereof, can best be effected 
by holding that injuries to organs, such as the kidneys, 
are injuries “confined solely to the soft tissue” of the 
body. Todd v. Dabowski. App. Div. .................. 543 

N.J.S.A. 39:6A-8 does not permit the inclusion of such 
charges (for urinalysis, urography, blood tests, and med- 
ication) either as “hospital expenses” or as “diagnostic” 
expenses in determining if plaintiff's medical expenses 
reach the threshold of $200. Todd v. Dabowski. App. 
Div. 543 

Since the accident that resulted in decedent’s fatal 
injuries involved a private, passenger automobile as well 
as a train, he was entitled to the PIP benefits awarded 
him under his policy, but it does not necessarily follow, 
however, that N.J.S.A. 39:6A-9 applies as well; the ap- 
plication of the subrogation provision in a situation as 
exists here would violate N.J.S.A. 39:6A-16, which calls 
for a liberal construction of the No-Fault Act in order to 
effectuate its goals. Marringer v. Koenig. Law Div. .. 686 


Sections four and ten of the no-fault statute must be 
read together; by section ten, the legislature intended 
that additional survivor benefits for a named insured be 
paid in the same manner as under section four, since 
ten incorporates by reference the term ‘“‘survivor bene- 
fits,’ which is defined only in four; thus, the maximum 
scheduled income-continuation and essential-services bene- 
fits provided pursuant to section ten are payable as sur- 
vivor benefits in a case involving, as here, the death of a 
named insured who had been an income producer and/or 
had performed essential services, when death results 
from injuries in an accident for which benefits are pay- 
able under section four. Muschette v. The Gateway Insur- 
PEC SO NOs as cin OM esse Le dues aoe 

While a back support is not literally a prosthetic de- 
vice, there is no doubt that the Legislature intended to 
include prescribed medical appliances, as well as medi- 
cations, among the medical expenses contributing to the 
threshold below which a purported tortfeasor is exempted 
from tort liability. Smeriglio v. Brown. App. Div. .... 714 


The insurer was forewarned by Harlan v. Fidelity & 
Casualty Co., 139 N.J. Super. 226 (Law Div. 1976), which 
ruled adversely to its position that since plaintiff’s de- 
cedent had been operating a motorcycle at the time of 
his death nothing was due under the policy, and a counsel 
fee will be allowed upon presentation of an affidavit of 
services pursuant to R. 4:42-9(b). Mazza v. Insurance Co. 
of North America. Law Div. .......................... 741 

Defendant insurer is liable for income-continuation bene- 
fits, since plaintiff’s decedent enjoyed the status of ‘‘in- 
come producer” at the time of the accident; true, he 
was not physically employed, but he was in an occupa- 
tional status, and his unemployment-insurance benefits 
were a statutory replacement of his work income and 
constituted ‘income’? within the meaning of N.J.S.A. 
39:6A-2(d). Mazza v. Insurance Co. of North America. 
Cf ; 741 


Under N.J.S.A. 39:6A-4d, plaintiff was entitled only to 
“reimbursement” for necessary and reasonable expenses 
actually incurred up to the maximum amount that the 
decedent might have been paid had he survived the acci- 
dent. Maros v. Transamerica Ins. Co. App. Div. ...... 852 

N.J.S.A. 39:6A-6, enacted in conjunction with the no-fault 
legislation, is constitutionally valid, procedurally and 
substantively, and it does not constitute a use for private 
benefit, since there is a paramount, valid, public purpose 
for deducting temporary-disability benefits from medical 
expenses recoverable from private insurers. Frazier v. 
Liberty Mutual Ins. Co. Law Div. oer: 

The settlement of the automobile negligence action here 
has completely dissipated plaintiffs’ standing to attack 
the constitutionality of the No-Fault Act, either partially 
or in its entirety; such important questions should not 
be dealt with in the abstract without a factual framework, 
absent here, that makes judicial intervention appropriate. 
Rybeck v. Rybeck. App. Div. .. 878 

A ruling that the receipt of medical reports are a con- 
dition precedent to the payment of medical bills pursuant 
to N.J.S.A. 39:6A-5(b) would only frustrate the purposes 
of the No-Fault Act by causing unnecessary delays; 
therefore, any time an insurer receives a bill from its in- 
sured, which on its face or in the accompanying paper 
indicates in any manner that it is for medical services 
rendered to the insured as a result of an automobile acci- 
dent, the insured has complied with the notice require- 
ment of the statute, and at that point the insurer has 
the absolute obligation to pay the bill within 30 days or 
to establish that it is not responsible for its payment. 
Hagains v. Gov’t Employees Ins. Co. Law Div. .. 915 

Since the insured here was injured while on National 
Guard duty when the jeep in which he was riding col- 
lided with a private vehicle, and he neither paid for the 
treatment provided by the veterans administration facility 
nor became liable for the treatment rendered, he did not 
“‘incur’’ such medical expenses, and the no-fault carrier 
is not liable for them; exonerating the carrier from lia- 
bility for medical expenses never incurred will have no 
effect whatever on the federal government’s right of 
subrogation against the tortfeasor. Samner v. Gov’t Em- 
ployees Ins. Co. App. Div. 926 

Here, where plaintiff had 22 months within which to 
meet the limit of the statute of limitations and failed to 
do so, notwithstanding his knowledge of the extent of 
his claims, and there is no hint of fraud or concealment 
attributable to the defendant, neither the discovery rule 
nor any modificaton of that rule should apply to preserve 
the actionability of his claim. Rescigno v. Picinich. pe 
Div. : 








NON-PROFIT CORPORATIONS 

The view in Sisters of Charity v. Cory is no longer sub- 
scribed to, and the fortuitous circumstances that deter- 
mine the date that properties are acquired should not 
determine tax status; the requirements of N.J.S.A. 54:4-3.6 
having been met here, the lot in question belonging to 
the Boys’ Club of Clifton is exempt from real property 
taxation. Boys’ Club of Clifton Inc. v. Twp. of Jefferson. 
Supreme Ct. by, 249 

The real estate tax exemptions granted by the Com- 
missioner of the Department of Environmental Protection 
here were proper; the ‘Green Acres’ Act does not vio- 
late the New Jersey Constitution since (1) the Act’s 
classification of certain properties as exempt from prop- 
erty taxes does not constitute a special law granting a 
tax exemption, (2) the “‘roll-back’’ provision does- not 
violate the constitutional directive that all taxes be im- 
posed by general laws and uniform rules, (3) the Act 
does not violate the prohibition against the enactment of 
laws that incorporate the provision of other laws without 
inserting the incorporated language into the legislation, 
(4) the Legislature has not delegated its lawmaking 
powers to either the Commissioner or to Congress, and 
(5) the title of the Act is not misleading. Twp. of Prince- 
ton v. Bardin. App. Div. Sato 506 

Once a stockholder has status to bring suit on behalf of 
other members and the business entity, he should ordin- 
arily be permitted to seek recovery for damages incurred 
by so much of the continuing wrong as were sustained 
before he acquired his stock, as well as for those incurred 
thereafter; however, the circumstances in this case (which 
is very nearly sui generis) excite the invocation of equit- 
able principles to shrink the period during which recovery 
will be allowed. Valle v. North Jersey Automobile Club. 
Supreme Ct. ; ee . 736 


NOTICE 


Where a statute, such as here, or a contract requires 
notice by certified mail no presumption of receipt arises 
from mailing by ordinary mail; N.J.S.A. 59:8-10 provides 
for notice by delivery, certified mail or actual receipt— 
delivery and certified mail connote positive, not presump- 
tive proof, and actual receipt can mean no less. Hammond 
v. City of Paterson. App. Div. 162 

The New Jersey Turnpike Authority is clearly within 
the purview of the Tort Claims Act; therefore, the notice 
provisions are applicable to the attempted suits of both 
plaintiffs (the injured truck driver and his employer), 
and the prohibition against subrogation claims found in 
N.J.S.A. 59:9-2(e) serves to bar the claims of the plaintiff- 
employer; on the facts of this case, the interests of justice 
compel the allowance of the injured driver’s application 
to file a late notice of claim as timely brought. S.E.W. 
Friel Co. v. N.J. Turnpike Auth. Supreme Ct. 369 


Under both state and federal constitutional guarantees, 
where an owner’s name and address appear on the mu- 
nicipality’s tax rolls, notice must be sent by mail before 
a taxpayer’s right to redeem his property may be fore- 
closed; City of Newark v. Yeskel is overruled, and the 
requested relief is granted to the landowner in this case, 
but (to avoid upsetting settled titles based on foreclosure 
proceedings) the decision is to be applied prospectively 
- Twp. of Montville v. Block 69, Lot 10. Supreme 

: 576 

A major difference between the facts of this appeal 
and those in Montville v. Block 79, Lot 10, turns upon the 
notice actually mailed here to the address listed on the 
tax records, and appellant’s argument, which would place 
on a municipality the affirmative duty of ascertaining 
whether the name and address listed on its tax roles are 
correct, is rejected; R. 4:64-7(c) is sufficient to support 
the judgment of foreclosure below. Atlantic City v. Block 
C-11, Lot 11. Supreme Ct. 577 

The Recording Act provides no redress if a party is the 
first to lend money but the second to record, but makes 
his instrument void against subsequent secured creditors 
without notice who record first; here, appellant recorded 
first and therefore receives priority, whether or not re- 
spondent was aware of that recording. New Jersey Bank 
v. Azco Realty Co., Inc. App. Div. 622 


NURSING HOMES 

The parties reached an agreement here that defendant 
(a non-profit corporation operating a resident and care 
facility for the elderly) would provide decedent with cer- 
tain care until her death, or earlier termination of the 
agreement; defendant fully performed until the death 
of decedent, and her early demise is no reason to find 
the agreement whereby the entry fee passes to the home 
invalid. Bower v. The Estaugh. App. Div. 262 

Where, as here, a life-care contract allows for a proba- 
tionary term (during which either the guest or home may 
terminate the agreement), then, absent any provisions 
for the contingency of the guest’s death, sound public 
policy requires that such death within the probationary 
period will make operative the remitting provisions of 
the contract. Riemenschneider v. Fritz Reuter Alten- 
heim. App. Div. Waleeet 262 

The Commissioner of Health may require a nursing 
home to provide for the care and treatment of a specified 
number of indigent persons as a condition of licensure. 
Attorney General’s Formal Opinion No. 15 - 1977. .... 645 


OBSCENITY 

Local standards are to be applied, and expert proof 
concerning those standards, although admissible, is no 
longer an essential attribute of a State’s case on obscen- 
ity. State v. Napriavnik. App. Div. 402 

Full sway will be given to the legislative intent to pro- 
scribe obscenity to the fullest extent consistent with 
First and Fourteenth Amendment requirements if local 
community standards—that is, standards obtaining in 
the state as a whole—are to be the measure of what shall 
be held obscene. State v. Napriavnik. App. Div. 402 


The authority of a municipality to license and regulate 
theaters is not open to challenge; however, denial of a 
license because of prior obscenity convictions constitutes 


an impermissible prior restraint on the constitutionally 
protected right of free speech. Hamar Theatres, Inc. v. 
City of Newark. App. Div. 757 

The performances at plaintifi’s go-go dancing establish- 
ment were obscene; obscene conduct in performances has 
not been preempted by the State, and the ordinance here 
is entitled to the support of the construction of the word 
“obscenity” in State v. De Santis; plaintiff’s perform- 
ances are permanently enjoined as a nuisance. Expo, Inc. 
v. City of Passaic. Law Div. 779 

Since State v. Desantis incorporated the requirements 
of Miller v. California, including the application of ‘“‘con- 
temporary community standards,” in determining whether 
material is obscene, local rather than national standards 
are to be applied; this being so, there is, as a matter of 
constitution! law, no need for the State to produce expert 
witnesses to testify as to the obscenity of the materials. 
State v. DePiano. App. Div. 880 


OPEN PUBLIC MEETINGS 

The deliberations of the Public Utilities Commission on 
applications for utility rate changes should be discussed 
in open public meetings. Attorney General’s Formal Opin- 
ion No. 30 - 1976. 31 

Meetings to discuss complaints and investigations into 
complaints of violations of Conflict of Interest Act may be 
held in closed session. Attorney General’s Formal Opinion 
No. 2 - 1977. ‘ 208 

Meetings to discuss advisory opinions must be held in 
open public session unless discussion constitutes an un- 
warranted invasion of privacy. Attorney General’s Formal 
Opinion No. 2 - 1977. 208 


OPHTSALMIC DISPENSERS 

The statutory ban on advertising the price of aphthal- 
mic goods by ophthalmic dispensers and technicians is 
unconstitutional under the First and Fourteenth Amend- 
ments of the United States Constitution. Attorney Gen- 
eral’s Formal Opinion No. 4 - 1977. 297 


ORDINANCES 
There is a lack of credible evidence to support the con- 
clusion reached by the court below that there was a 
“studied policy of nonenforcement,”’ and the court erred 
in declaring Newark’s ordinance requiring its employees 
to reside within city limits to be unconstitutional. Trainor 
v. City of Newark. App. Div. 143 
The familiar rule that an ordinance cannot be amended 
or modified by a mere resolution, but only by another 
ordinance, is entirely subject to the will of the Legisla- 
ture, which may alter the rule in any particular case, 
as it has done here; an amendment to a bond ordinance 
that does not substantially alter required provisions of 
the ordinance may be effected by a resolution. Dolan v. 
Borough of Tenafly. Supreme Ct. 1157 
The hallways and stairways used in common exclusively 
here by the residential tenants must be considered as a 
part of the residential occupancy, and that inclusion ren- 
ders the premises subject to the provisions of the rent- 
control ordinance. Freygang v. Borough of Verona. App. 
Div. 314 
An ordinance will be held invalid when it appears to 
have been passed, not to subserve the interest of the pub- 
lic, but to serve the interests of some private person or 
arbitrary class of persons; this rule applies equally to 
ordinances adopted for the purpose of regulating traffic 
within the municipality as it does to all other areas 
delegated by the Legislature, and the discriminatory 
intent and effect of the ordinance under review here 
render it void. Allendale Nursing Home, Inc. v. Borough 


of Allendale. App. Div. 765 
PAROLE 
Moody v. Daggett. U.S. Supreme Ct 97 


The Parole Board found petitioner to have met the 
standard of N.J.S.A. 30:4-123.14 when it released him on 
parole in 1975; that the determination was made under a 
mistake about the time he had served does not derogate 
from that fact, and there is nothing in his record that 
would require the Board to come to a different conclusion; 
its action denying him parole after he was rearrested and 
had satisfied the minimum statutory period of incarcera- 
tion is reversed as arbitrary. Mallamaci v. Dietz. App. 
Div. 229 

Commuting is usually considered a problem of the em- 
ployee, and causes personal to the claimant and not at- 
tributable to the work come within the disqualification of 
the unemployment-benefits statute; there is no reason 
to depart from this view because the claimant is on parole 
and subject to the conditions of that parole. White v. Bd. 
of Review, Div. of Employment Security. App. Div. .. 253 

Defendant’s right to appeal from the parole revocation 
is unaffected by his re-parole pending appeal. Bd. of 
Trustees of Youth Correctional Center v. Davis. App. 
Div. . 3h 507 

The two-month time period suggested by Morrissey v. 
Brewer within which a parole-revocation hearing should 
be held is a time frame that should be met barring un- 
usual circumstances; the circumstances here meet the 
test of Johnson v. N.J. State Parole Bd. and defendant 
did not sustain any prejudice as a result of the delay. 
Bd. of Trustees of Youth Correctional Center v. Davis. 
App. Div. : 507 

If a parolee desires the right of subpoena he shall make 
a motion before the Parole Board for that purpose and, 
upon a showing that the proposed witness would offer 
testimony material to the issue as to whether the parolee 
had in fact violated the conditions of his parole, the right 
of subpoena shall be granted. N.J. State Parole Bd. v. 
Powell. App. Div. 553 

Decision in State v. Powell [digested at 100 N.J.L.J. 
553] is vacated. State v. Powell. App. Div. 592 

Since the interests in a rescission proceeding are akin 
to those in a disciplinary proceeding, only the due-process 
rights ordained for the latter in Wolff v. O’Donnell and 
Baxter v. Palmigiano are appropriate here, and those 
cases expressly rejected mandating confrontation of wit- 


equally applied. Hyjack v 
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nesses in the disciplinary context; the right of confronta- 
tion in a rescission hearing is left to the discretion of the 
prison officials. O’Neal v. N.J. State Parole Bd. App. 
Div. 739 

Neither prison disciplinary authorities nor the parole 
board dealing with rescission matters is bound to give a 
written statement explaining its negative response to a 
request for confrontation and cross-examination when a 
crime is alleged, as in this case; the infringement on the 
criminal process that such a procedure would entail war- 
rants the curtailment of this right in the rescission set- 
ting. O’Neal v. N.J. State Parole Bd. App. Div. 739 





PARTNERSHIPS 

The court has power to appoint a receiver for the dis- 
solution of a limited partnership upon the application 
of a limited partner; the receiver so appointed here has 
the authority to bring the first action, summarily, where 
his assertion of ownership of the property is not dis- 
puted, and the second action, where there is a disputed 
claim, in a plenary fashion after an order was entered 
by the appointing court authorizing him to institute suit. 
Silverman v. Kilker. Chan. Div. 790 

The policy of insurance issued by defendant insures 
plaintiff against loss of his income from the partnership 
—it does not insure the partnership against the loss to it 
of the value of plaintiff’s services—and the loss of income 
here must be measured on the basis of one-half of the net 
profits of the partnership. Zyck v. Hartford Ins. Group. 
App. Div. 885 


PATENTS 
‘Universal Athletic Sales Co. v. American Fym, Recrea- 
tional & Athletic Equipment Corporation, Inc. 3rd Circ. 183 


PATERNITY 

This action on behalf of an illegitimate child against 
the estate of the putative father is dismissed, since the 
common-law abatement of a paternity action by the death 
of the putative father continues to be the law. K.K. v. 
Estate of M.F. Juv. and Dom. Rel. Ct. 32 

It is found as a fact that defendant is an indigent for 
purposes of requiring a public body to pay for blood tests 
in this paternity action, and the court has the authority 
to require the county, or a county board, to pay; since 
the real party in interest here is the welfare board, it 
is the appropriate public agency to provide the necessary 
funds. Lurry v. Mills. County Ct. 1041 


PENALTIES 

The language of N.J.S.A. 2A:40-8, which creates a civil 
penalty against those engaged in the creation, operation, 
or management of a lottery, is intended to affect the 
higher echelon, and not the mere bettors, runners, or 
lower-level employees of the business. Castellon v. Hud- 
son County Treasurer. App. Div. 79 

It was beyond the jurisdiction of the director of the 
Division of Housing and Urban Renewal to impose the 
penalty under the Retirement Community Full Disclosure 
Act; N.J.S.A. 45:22A-15 imposes purely criminal sanc- 
tions, and authority to impose them reposes exclusively 
in courts of law. Dept. of Community Affairs v. Hovsons, 
Inc. App. Div. 315 


PENSIONS 
Plaintiffs should be entitled to individual hearings con- 
cerning the restoration of their disability pensions in 
accordance with the criteria set forth in Sku!ski v. Nolan; 
the reason for the reopenings is common to all the Hudson 
County pension cases, and the same criteria must be 
Nolan. Law Div. 86 
N.J.S.A. 45:10-18.50, which denies plaintiff’s wife widow’s 
pension benefits because plaintiff was over 50 when he 
married her and she is 15 years his junior, is not discrimi- 
natory and does not violate their due-process and equal- 
protection rights; the challenged statute is reasonably 
related to a legitimate state interest in protecting the 
financial integrity of the pension plans. Reiser v. Pen- 
sion Comm’n of the Employees Retirement System of 
Passaic County. Law Div 337 
Tiie interpretation of the board of trustees of PERS— 
in rejecting applicant’s contention that the pecuniary 
value of his wife’s homemaking and other personal serv- 
ices should be computed and taken into account in arriv- 
ing at a comparison of support under N.J.S.A. 43:15A-6(g) 
—is reasonable and in accord with the generally accepted 
meaning of the language. In re Tomarchio. App. Div. 477 
The rate of contribution for female members of PERS 
is minimally higher than that of male members because 
of the statistical fact that women live longer than men; 
such a classification, founded on a reasonable basis, does 
not violate due process or equal protection. In re Tomar- 
chio. App. Div. 477 
A fireman injured in the line of duty, for which he was 
awarded ordinary (or accidental) disability retirement 
under the Police and Firemen’s Retirement System, may 
thereafter be awarded workers’ compensation benefits for 
the same injury, but the actuarial equivalent of the com- 
pensation benefits will serve to reduce the pension portion 
of his retirement allowance. Conklin v. City of East 
Orange. Supreme Ct. 494 
If a spouse acquires during the eligible period of the 
marriage, a nonforfeitable or vested interest in a pension 
prior to retirement, that interest is subject to equitable 
sca upon divorce. Kruger v. Kruger. Supreme 
t 657 


It would certainly be appropriate, in determining the 
equitableness of apportionment, to consider, in addition 
to the life expectancy of the parties, a comparison of the 
duration of the marriage with the entire period during 
which employee service was performed necessary to cre- 
ate pension eligibility. Kruger v. Kruger. Supreme Ct. 657 

The full amount of the monthly, federal military-retire- 
ment pay and disability benefits here (all conditions pre- 
cedeni to receipt having been satisfied) is subject to equit- 
able distribution. Kruger v. Kruger. Supreme Ct. 657 








Page Thirty 
PENSIONS, Cont’d 
The board of trustees of the Consolidated Police and 
Firemen’s Pension Fund Commission erred in failing to 
grant appellant’s request for a hearing to determine his 
eligibility to change from age and service retirement to 
accidental disability ‘retirement; his claim was made 
well within the statutory five-year period, and N.J.S.A. 
43:16-2 makes no distinction between an accidental dis- 
ability claim made within the five-year period by an ac- 
tive or a retired member. Smith v. Consolidated Police 
& Firemen’s Pension Fund Comm'n. App. Div. _ 665 
Payment by an employer of past-due compensation in 
the form of compensatory time off should not extend his 
period of employment any more than payment of a lump 
sum in cash for overtime or holiday work should have 
that effect, and, under N.J.S.A. 43:13-22.19, the pension 
commissioners here were compelled to retire respondent 
upon his application; additionally, the city will not be 
permitted to deduct pension contributions from the com- 
pensatory payments to him after his retirement date. 
Colasanti v. Pension Comm’n of the Employees’ Retire- 
ment System of the City of Newark. App. Div. 766 
Since appellant’s application for accidental-disability 
retirement benefits was filed within two years of discon- 
tinuation of service (by early retirement) here, he was 
still a statutory member of the Public Employees’ Retire- 
ment System under the language of N.J.S.A. 43:15A-7(e), 
and the Board was in error in denying his request that he 
be permitted to file an application for accidental-dis- 
ability retirement. Duvin v. State of N.J. App. Div. .. 791 
The incontestability clause under N.J.S.A. 17B:27-12 
applies ti group life-insurance policies governed by N.J. 
S.A. 17B:27-1 et seq., but not to the policy obtained by 
the board of trustees for the additional, contributory 
death benefits provided by PERS pursuant to N.J.S.A. 
43:15A-57; therefore, the board properly denied such 
benefits to appellant, whose mother understated her age 
by two years and failed to furnish proof of insurability, as 
required, at the time of her enrollment. Hayes v. Bd 
of Trustees of PERS. App. Div. 826 
The requirement that a widow or widower of a city 
employee or pensioner remain unmarried in order to 
continue eligibility for pension benefits is rationally re- 
lated to a legitimate public purpose—the protection of 
city employees’ widows or widowers—and no right to 
marry is infringed; appellant relinquished her status as 
widow of her first husband upon her remarriage, and 
the death of her second husband did not restore her 
eligibility for benefits. Chausmer v. Comm’rs of the New- 
ark Employees’ Retirement System. App. Div. 916 
Pension Plans—Another ‘Security’! by Alfred G. Bes- 
ser 975 
N.J.S.A. 18A:66-39(b) is a statute designed to protect 
petitioner’s rights—not a statute of limitations—and peti- 
tioner substantially complied with the statutory requisites 
concerning the pension application; in view of that sub- 
stantial compliance, the Board of Trustees’ determina- 
tion of ineligibility predicated upon a failure of member- 
ship in the Teachers’ Pension and Annuity Fund was 
erroneous. Bernstein v. Bd. of Trustees of Teachers’ Pen- 
sion and Annuity Fund. App. Div. 987 
To deny petitioner disability benefits so obviously neces- 
sary, when one considers her physical and mental con- 
dition, would make a mockery of the language of Geller 
v. Dept. of the N.J. Treasury; with knowledge of the 
expiration date, the Board of Trustees’ failure to advise 
petitioner’s mother that she might file on her behalf 
comes perilously close to estoppel; without so ruling (a 
State agency is not ordinarily subjected to estoppel), it 
is nonetheless suggested that greater sensitivity in safe- 
guarding the rights of Fund members would have avoided 
this controversy. Bernstein v. Bd. of Trustees of the 
Teachers’ Pension and Annuity Fund. App. Div. 987 
The question of maintainability of a class action is 
governed by R. 4:32-1 et seq., and nowhere in the rule is 
there a requirement that claimants other than plaintiff 
must be shown to have filed a claim; it does not matter 
here that other recipients of pensions have not sued to 
enforce their rights when the reason for their inaction 
is unknown. Fiore v. Hudson County Employees Pension 
Comm’n. App. Div. 1019 
Equitable Distribution Of Pension Plans, by Hon. Bry- 
ant W. Griffin, J.S.C. 1053 
The public policy declared by Congress in ERISA is 
unequivocal: forfeitures of pension benefits because of 
post-employment competitive activity are no longer per- 
missible; while nothing in ERISA deals expressly with a 
forfeiture declared in 1975, the validity of such action 
must now be measured by federal law as embodied in 
the Act, and the action of the trustees here in declaring 
a forfeiture of plaintiff's vested interest in the profit- 
sharing plan was invalid. Ellis v. Lionikis. Chan. Div. 1094 
Appellant in this situation (she was married in 1944, in 
1947 her husband became enrolled in the Police and Fire- 
men’s Retirement System, he retired July 1, 1975, they 
were divorced August 25, 1975, remarried March 16, 
1976, and he died eleven days later) is entitled to sur- 
vivor’s benefits under N.J.S.A. 43:16A-12.1. Lyons v. N.J. 
Treasury Dept. App. Div. 1168 
The judgment below is affirmed, except that no view 
is expressed as to whether the court correctly applied 
the ‘“‘strict scrutiny” test in invalidating this particular 
gender-based classification; even if a less rigorous stand- 
ard is used, the classification is unconstitutionally dis- 
criminatory. Palagonia v. City of Newark. App. Div. 1174 


PHARMACISTS 

Where, as here, the task of the regulatory agency is ‘‘to 
protect the health and welfare of members of the public” 
by assuring that all licensed practitioners are qualified, 
competent, and honest, the grant of implied powers is 
particularly important; the pharmacist’s activities were 
classified as “grossly unprofessional conduct,’’ and the 
Board of Pharmacy’s license revocations is affirmed. In 
re Carfred, Inc. Supreme Ct. 113 
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There was no statutory warrant for the Board of 
Pharmacy’s assessing the penalty based upon its own 
estimate of “the minimum amount of unjust profit’ al- 
legedly derived by appellant. In re Carfred, Inc. Supreme 
Ct. eons. |’ 

Appellants were guilty of grossly unprofessional con- 
duct in violation of the statutes and regulations here in- 
volved, and the revocation of appellants’ license and 
permit by the New Jersey State Board of Pharmacy, and 
imposition of the monetary civil penalty, were authorized, 
warranted, and not premature as suggested in the dis- 
sent. In re certificate of Heller. App. Div. 765 


PLEA BARGAINS 


The only reason advanced here to justify vacation of 
the plea was defendant’s lack of an understanding of the 
collateral consequences insofar as his immigration status 
was concerned; such a reason is not adequate since it 
does not relate to the penal consequences of the plea. 
State v. Reid. App. Div. 622 


PHYSICIANS 

Reason and precedent suggest that there are rational 
limits on the extent of the doctor’s duty to inform his 
patient of possible risks associated with any proposed 
treatment, and plaintiff here failed to demonstrate the 
existence of any standard requiring a warning that com- 
mercial blood might be used and, if used, might increase 
the risk of contracting serum hepatitis. Moore v. Under- 
wood Memorial Hospital. App. Div. 431 


PIP 


N.J.S.A. 39:6A-4 requires that all PIP endorsements 
provide personal injury protection coverage to the named 
insured and members of his family residing in his house- 
hold who sustain bodily injury as the result of any acci- 
dent involving an automobile; defendant’s attempt to 
exclude injury sustained by them while using a motor- 
cycle conflicts with the clear statutory mandate, and is 
amended to conform to the statutory standards. Hoglin 
v. Nationwide Mutual Ins. Co. App. Div. 47 


The trial court’s holding invalidating reimbursement 
agreements is correct in so far as New Jersey accidents 
involving insured New Jersey vehicles are concerned, but 
where an accident occurs outside the state, between a 
New Jersey vehicle and one from another jurisdiction, 
the reimbursement and subrogation provisions are a safe- 
guard against double recovery of medical and other ex- 
penses provided and paid for under PIP; furthermore, 
the insurance company’s subrogation provisions are a 
safeguard against double recovery of medical and other 
expenses provided and paid for under PIP; furthermore, 
the insurance company’s subrogation rights against the 
out-of-state vehicle are valid. Cirelli v. The Ohio Casualty 
Ins. Co. Supreme Ct. 217 


N.J.S.A. 39:6A-4 requires that coverage be afforded 
for bodily injury resulting from an accident ‘involving 
an automobile’’—not from an accident ‘‘arising out of 
ownership, operation or use thereof’’—and to the extent 
that the policy language limits the recovery required 
by the statute, it is deemed amended to conform. Gov’t. 
Employees Ins. Co. v. Tolhurst. App. Div. 314 


Defendant’s reading of N.J.S.A. 39:6A-6—that a PIP 
claimant must exhaust possibilities of recovery before 
turning to the PIP carriers for policy benefits—is re- 
jected; defendant must immediately resume all N.J.S.A. 
39:6A-4 benefits to her. Solimano v. Consolidated Mutual 
Ins. Co. Law Div. 414 


To the extent that a PIP carrier discharges an em- 
ployer’s wage-continuation obligation by providing In- 
come Continuation Benefits pursuant to N.J.S.A. 39:6A-4b, 
the carrier must be reimbursed by the employer, and the 
PIP carrier must be permitted to initiate, in its own 
name, a petition in Workers’ Compensation to determine 
what amount is collectible from the compensation carrier. 
Solimano v. Consolidated Mutual Ins. Co. Law Div. . 414 


Where an insurer receives notice of an insured’s claim 
for PIP lost-wage benefits, and it is of the opinion that 
the insured is entitled to temporary-disability benefits, 
for which, as here, she has failed to apply, the insurer 
should honor its responsibility to pay PIP benefits as the 
primary source of reimbursement, and immediately apply 
for the collection (i.e., reimbursement) of benefits from 
the Division of Unemployment. Toppi v. Prudential Ins. 
Co. County Dist. Ct. 1226 


PLANNING BOARDS 


When a municipality by its local law creates an exempt 
class, it is truly exempt from approval and regulation 
except as to the criteria that local law establishes for 
exemption; the applicant here satisfied the criteria estab- 
lished by the municipality in its own ordinance for the 
exempt category of subdivisions, and the act of the plan- 
ning board (affirmed by the township committee), in 
denying exempt-status classification was arbitrary. Lake- 
land Parks, Inc. v. Washington Twp. App. Div. 494 


Even if the provision of multi-family housing in Dem- 
arest were “inherently” for the general welfare, so as to 
affirmatively authorize a subsection (d) variance if the 
negative criteria of N.J.S.A. 40:55-39 were met, the de- 
cision of the board of adjustment to deny the variance 
here should be upheld; its determinations that the grant 
would substantially impair the intent and purpose of the 
zone plan and zoning ordinance—and also, impliedly, 
that the zoning benefits would not outweigh the zoning 
harms consequent upon a variance—are not arbitrary or 
without substantial support by evidence in the record. 
Fobe Assoc. v. Demarest. Supreme Ct. 919 


The statutory place occupied by planning boards in 
New Jersey planning and zoning law would seem to give 
them a status fully justifying respectful attention to 
their views by a board of adjustment passing on an ap- 
plication for a variance—particularly a ‘‘d’’ use variance; 
so long as reasonable notice o: the submission of such 





materials is afforded an opponent, with an opportunity 
to meet any adverse impact therefrom, there can be no 
fair complaint concerning the use of such aids (as the 
planning board’s resolution here) to informed adjudica- 
tion. Fobe Assoc. v. Demarest. Supreme Ct. 919 

The section of the ordinance here that reserves the 
final decision to the municipal council is in conflict with 
the section that designated the planning board as the 
municipal authority to administer the Municipal Planned 
Unit Development Act; furthermore, an application for 
a zone change as a condition precedent to a P.U.D. 
application is an additional and unnecessary step neither 
mandated nor provided for by the Act. Yousefian v. 
Wayne Twp. Council. Law Div. 1039 


PLEA BARGAINS 


There was such confusion here as to the meaning of a 
vital term of the alleged plea agreement that there was 
no agreement, and the essential underpinning for defend- 
ant’s plea was lacking; henceforth, the provision ‘no 
recommendation’’ as to sentence in a plea agreement will 
be taken to mean exactly what it says, and if the State 
intends that it be ‘‘no recommendation for less than the 
maximum sentence” this should be set forth explicitly. 
State v. Brown. Supreme Ct. ; ie 


POLICE OFFICERS 
The Tort Claims Act preserved to public employees 
the immunities previously given by case law, and the 
police officer here is not liable for damage caused by a 
vehicle operated by a fleeing law violator who was being 
pursued by him in the performance of his duty; since 
its employee is not liable, the town is similarly entitled 
to a dismissal. Blanchard v. Town of Kearny. Law Div. 118 
McBride v. Atlantic City. Law Div. 3 h2 
As a police officer for almost four years, plaintiff knew 
his legal rights to a hearing before discharge and also 
his rights under the criminal process; defendant munici- 
pality did not subject him to the pressures of a decision 
that under law were tantamount to coercion when he was 
asked to either resign or to stand charges of criminal 
conduct, nor were Miranda warnings required, since there 
was no custodial interrogation. McBride v. Atlantic City. 
App. Div. 5 252 
N.J.S.A. 40A:14-151 means that, where a municipal offi- 
cial has been denied compensation because of a suspen- 
sion or dismissal judicially determined to have been 
illegal, he will become entitled to receive from the munici- 
pality exactly the amount of remuneration, together with 
such other emoluments, if any, as he would have received 
but for the improper conduct on the part of his employer. 
Twp. of Springfield v. Pederson. Supreme Ct. . 288 
It was perfectly reasonable for the state trooper to 
require that he be able to interrogate and observe the 
driver without any distraction from defendant; the defini- 
tion of “‘interfere’’ is not restricted to physical interfer- 
ence, and the findings and conclusions of the county court 
in adjudging defendant guilty of a violation of N.J.S.A. 
2A:170-29(2)(b) are supported by sufficient credible evi- 
dence in the record. State v. Manning. App. Div. 336 
Defendant can not be convicted of both simple assault 
and battery upon a police officer, and atrocious assault 
and battery, based on a single assault on the same offi- 
cer. State v. Moran. Supreme Ct. . 354 
‘The ruling in State v. Moran—that, where there is a 
single attack on a police officer, such attack, if atro- 
cious, would be a violation of both N.J.S.A. 2A:90-1 (atro- 
cious assault and battery) and N.J.S.A. 2A:904 (assault 
and battery upon a police officer) but that such a single 
attack could result in a conviction and sentence on only 
one of the charges—is dispositive of the basic issue in- 
volved here. State v. Richardson. Supreme Ct. 359 
The police officers employed by the borough here are 
not named insureds in, and are not covered by, the policy 
of insurance issued to the borough, and the carrier is not 
obligated to defend and indemnify them with respect to 
the wrongful-death claim instituted against them. Flynn 
v. Hartford Fire Ins. Co. App. Div. 360 
N.J.S.A. 40A:14155 does not require a municipality 
to pay counsel chosen by a police officer without its prior 
agreement; it must provide competent counsel for his 
defense—its own or outside counsel—or it may approve 
counsel requested by the officer, but the employee does 
not have the absolute right to counsel of his own choos- 
ing at municipal expense. Twp. of Edison v. Mezzacca. 
App. Div. 377 
The police powers described in N.J.S.A. 32:2-25 (to 
arrest on view and without warrant a violator of any 
order, rule or regulation of the Port Authority of New 
York and New Jersey for the regulation and control of 
traffic on bridge, tunnel, plaza or approach) extend, by 
manifest legislative intent, to all other facilities now 
operated by the Authority and to the whole territorial 
area of the Port District itself. State v. Cohen. Supreme 
529 


years, and any appointment as police officer from that 
list made after it expired is invalid. Saletta v. Civil 
Service Comm’n. App. Div. .. 566 

N.J.S.A. 11:26C-4 imposes a mandatory obligation on 
the governmental entities to grant leave of absence with 
pay to every person who is a duly authorized representa- 
tive in order to attend the conventions of the named 
organizations, and the trial court erred in holding that 
the language limits its effect to one authorized repre- 
sentative. Borough of Glassboro v. Patrolmen’s Benevol- 
ent Ass’n Local 178. App. Div. ‘ 731 

The preference in N.J.S.A. 40A:14-129 to those who en- 
joy seniority in service is but an additional factor to be 
considered; the police chief here found another to be bet- 
ter qualified for promotion, and the status of seniority 
in itself cannot serve as a legal basis for a finding of 
arbitrariness, which is the proper standard of review. 
Gaskill v. Mayor and Comm’rs of the Borough of Avalon. 
App. Div. 2 767 








POLICE OFFICERS, Cont’d 


There are exceptional reasons here for balancing the 
respective interests mentioned by the Supreme Court in 
favor of divulging the alleged informer’s identity, and 
defendant police officers in this suit for damages offer 
no solid reason why the information should not be sup- 
plied. Cashen v. Spann. App. Div. ’ 875 

Where police officers’ action is demonstrated to be in 
excess of and distinct from their required official duty 
for personal reasons of their own, then for such acts they 
are civilly liable. Zalewski v. Gallagher. App. Div. .... 879 

N.J.S.A. 40A:9-5 applies to transfers between municipal 
positions of different counties; under the circumstances of 
this case, it must be assumed that plaintiff was fully 
capable of waiving a right that he is conclusively pre- 
sumed to know, and there is no reason why he should be 
permitted to enjoy these benefits now. Widmer v. Twp. of 
Mahwah. App. Div. 988 

Plaintiff applied for a position in the Mahwah Police 
Department after having been a patrolman in the Haw- 
thorne Police Department for seven years; Mahwah 
Township relied upon his unequivocal assent to being 
hired as a newcomer; after receiving a permanent ap- 
pointment, he discovered a statute enacted four years 
earlier that made provision for the very rights he agreed 
not to claim when hired and renounced his agreement; 
under these circumstances, the doctrine of estoppel is 
clearly applicable. Widmer v. Twp. of Mahwah. App. 
Div. 988 

The fact that the informant here is a policeman is 
relevant to nondisclosure, because the information result- 
ed in the indictment of a fellow policeman, and there 
has been no showing in this case requiring disclosure 
of the informant’s identity. State v. Morelli. App. Div. 1043 

There is no reason why the chief of police’s sordid in- 
termeddling in the affairs of the municipal court and, 
more significantly, his bold-faced effort to deceive both 
the respondent and the Supreme Court Advisory Commit- 
tee on Judicial Conduct should be countenanced; it is 
expected that the appropriate officials of the borough, 
and others concerned with law enforcement in the area, 
would give the matter their immediate and close atten- 
tion. In re Charles H. Holder, Jr. Supreme Ct. 1085 


POLLUTANT SUBSTANCES 


This is the proper time to extend the concept of strict 
liability in New Jersey to those who store ultrahazardous 
or pollutant substances; if such substances escape, a de- 
fendant is answerable to one who suffers a provable loss 
thereby. City of Bridgeton v. B.P. Oil, Inc. Law Div. _. 272 


POLYGRAPHS 


The criminal-justice system’s basic premise that fac- 
tual issues should be resolved by the fact-finder, be it 
judge or jury, would be severely undermined by a rule 
allowing an irrefutable opinion by an expert witness on 
what is the ultimate issue in the case; for purposes of 
the present case, on remand, defendant’s expert will be 
allowed to testify, that testimony to be limited to a refu- 
tation of the designated polygraph examiner’s evaluation. 
State v. Baskerville. Supreme Ct. 489 
_.The results of a polygraph test administered to an 
identification witness by the State prior to trial may 
have been exculpatory in nature, and thus the State was 
duty bound to furnish it to defendant; however, such 
evidence is not admissible at trial in the absence of an 
explicit stipulation. State v. Christopher. App. Div. _ 766 

That a crime was being investigated and the police 
were involved does not justify the employer’s intrusion 
of a lie-detector test into an employment relationship, 
and N.J.S.A. 2A:170-90.1 was intended to apply to an 
established employment relationship as well as to the 
initial hiring process; appellant’s conviction is affirmed. 
State v. Berkey Photo Inc. App. Div. . 850 


PORT AUTHORITY 


The police powers described in N.J.S.A. 32:2-25 (to ar- 
rest on view and without warrant a violator of any order, 
rule or regulation of the Port Authority of New York and 
New Jersey for the regulation and control of traffic on 
bridge, tunnel, plaza or approach) extend, by manifest 
legislative intent, to all other facilities now operated by 
the Authority and to the whole territorial area of the 
Port District itself. State v. Cohen. Supreme Ct. 529 

Not even an inference of the delegation of power to the 
Port Authority to construct Route 81 is permissible under 
the existing legislation. N.J. Dept. of Transportation v. 
The Port Authority of N.Y. and N.J. Law Div. 922 

The Attorney General has the statutory power under 
N.J.S.A. 32:1-161 to intervene in an injunction action 
against the Port Authority to enable that action to be 
maintained on behalf of a private litigant, and his re- 
sponsibility is satisfied by a continuous, diligent and criti- 
cal review of the progress of the litigation; while it is not 
incumbent upon the Attorney General to control or ac- 
tively conduct the litigation, he shall be kept informed 
of all developments with the full opportunity to par- 
ticipate. Evans-Aristocrat Industries, Inc. v. City of New- 
ark. Supreme Ct. bs 1130 


POSSESSION 

The prosecutor’s statement in summation that, “once 
it [the hashish] is in the van, people who are in the van 
possess it; they possess it jointly,’ is erroneous as a mat- 
ter of law; such essays on the law should be avoided 
in summations by both sides. State v. Murray. App. 
The holding of State v. Green is not confined to pocket 
knives, and with such a “knife” as the machete here— 
capable of both innocent and hostile uses—proof of cir- 
cumstances surrounding a defendant’s possession, when 
offered, must be considered; here, where the uncontra- 
dicted evidence was that the machete was intended for 
use in defendant’s fishing and hunting activities, the trial 
judge erred in denying his motion for an acquittal. State 
v. Hay. App. Div. 1170 


POST CONVICTION RELIEF 

The time limitation periods in R. 3:21-10(a) are to be 
strictly construed, and can not be relaxed in the discre- 
tion of a trial judge; here, the hearing was held 198 
days beyond the 75-day limitation period, and that lapse 
is contrary to the clear intent underlying the present rule. 
State v. Tully. App. Div. 603 


PREEMPTION 


The Resource Conservation and Recovery Act of 1976 
does not pre-empt the control and management of haz- 
ardous solid-waste disposal, and in no other field or 
area of waste disposal does the Act effect any federal 
pre-emption; in fact, it gives strong encouragement to 
the several states to take positive action on their own, 
supported by federal assistance and direction. City of 
Philadelphia v. State of N.J. Supreme Ct. 615 


The Resource Conservation and Recovery Act does not 
prevent a state from imposing more stringent standards 
to hazardous-waste operations within its borders; New 
Jersey has done just this through the enactment of N.J. 
S.A. 13:1-1 et seq., which is in conflict with no federal 
regulation or proposal, since none exists; should federal 
guidelines be promulgated, the statute presents no bar- 
rier against compliance nor to achieving effective inter- 
state or regional cooperation. City of Philadelphia v. State 
of New Jersey. Supreme Ct. 615 


Calling municipal action ‘‘zoning” cannot create mu- 
nicipal power to act in a way otherwise foreclosed to it, 
and the township’s finding that the location for the liquid 
propane gas storage facility was unsafe, and the result- 
ing denial of the variance on that ground, was in direct 
conflict with State law and action taken pursuant thereto, 
and hence can have no validity. Scheff v. Twp. of Maple 
Shade. App. Div. 714 


The performances at plaintiff’s go-go dancing estab- 
lishment were obscene; obscene conduct in performances 
has not been preempted by the State, and the ordinance 
here is entitled to the support of the construction of the 
word “obscenity” in State v. DeSantis; plaintiff’s per- 
formances are permanently enjoined as a nuisance. Expo 
Inc. v. City of Passaic. Law Div. 779 


Because of federal preemption, the court lacks subject- 
matter jurisdiction over all of plaintiff’s claims based 
upon tort liability and statutory violations for damages 
to his property allegedly arising from the governmentally- 
approved operation of defendant’s nuclear-power plant. 
Van Dissel v. Jersey Central Power & Light Co. Law 
Div. 1071 


Federal preemption will not bar a suit for inverse con- 
demnation in a state court, and plaintiff’s claim here for 
damages on the theory of inverse condemnation against 
Jersey Central Power & Light Co. (which is too modest 
in its analysis of its vast statutory power of eminent 
domain) will not be dismissed. Van Dissel v. Jersey 
Central Power & Light Co. Law Div. 1071 


PREJUDGMENT INTEREST 


The authorization of R. 4:42-11(b) for the judicial sus- 
pension of prejudgment interest extends only to those 
cases where an award of interest would neither advance 
the aim of early settlement nor constitute fair compen- 
sation to the plaintiff for money withheld and used (or 
presumptively used) by the defendant; it is not inequitable 
here to require the carrier to pay interest on its policy 
limit of $15,000 from the date the complaint was filed 
until the date it made the deposit in court; as to the 
$85,000 portion of the verdict for which the impecunious 
insured is individually liable, it is an ‘‘exceptional case” 
within the meaning of the rule, and the trial court’s denial 
of interest thereon was correct. Kotzian v. Barr. App. 
Div. 1090 


The order directing the State treasurer to make pay- 
ment from the Unsatisfied Claim and Judgment Fund, 
entered after R. 4:42-11 became effective, was not a final 
judgment subject to the assessment of prejudgment in- 
terest. Alotto v. McClary. App. Div. 1195 


PRESUMPTIONS 


The inference in N.J.S.A. 2A:170-64 that the person to 
whom the electricity is furnished has created or caused 
the creation of a prohibited act with intent to defraud is 
reasonable, and may be given greater or lesser weight 
by the fact-finder depending on the particular circum- 
stances; here, proof of the tampering with the meter 
by a device that retarded the measurement of current, 
together with the fact of finding the meter ring in de- 
fendant’s garage, amply supports the application of the 
“presumptive evidence” rule of the statute. State v. Cur- 
tis. App. Div. . 536 


PRE-TRIAL DETAINEES 


Under circumstances where the State could not detain 
an individual at liberty for lineup purposes, it may not 
force a pre-trial detainee into a similar line-up, and the 
validity of a suspicion that an individual is the perpetra- 
tor of the alleged crime must be tested by a neutral and 
detached magistrate; an affidavit by the prosecuting 
attorney attesting to its existence will not suffice. State 
v. Foy. Law Div. . 281 


PRETRIALS 


Pretrial conference proceedings should not be taken 
lightly, and counsel’s cavalier treatment of a pretrial 
conference memorandum and of the conference may ad- 
versely affect the client’s cause of action or defense; 
there was no error here in the trial court’s ruling with 
respect to the pretrial order. Rothman Realty Corp. v. 
Bereck. Supreme Ct. 657 
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The statutory ban on advertising the price of ophthal- 
mic goods by ophthalmic dispensers and technicians is 
unconstitutional under the First and Fourteenth Amend- 
ments of the United States Constitution. Attorney Gen- 
eral’s Formal Opinion No. 4 - 1977. 297 


PRISONS 
A prisoner does not enjoy the same right of privacy as 
non-incarcerated persons, and official surveillance has 
traditionally been the order of the day; defendants’ mo- 
tion to suppress a conversation between them, following 
their arrest, overheard via electronic surveillance is de- 
nied. State v. Ryan. Law Div. 119 
Hodges v. Klein. U.S. Dist. Ct. for N.J. 123 
Since the facts alleged by appellants amount only to an 
assertion that the assailant should not have been per- 
mitted to participate in the work-release program, lia- 
bility under the Tort Claims Act should not attach for 
any injury resulting from his release; N.J.S.A. 59:5-2(a) 
excludes such a claim as the basis of a cause of action, 
and N.J.S.A. 59:5-2(b) further immunizes public entities 
and employees from any injury caused by an escaped 
prisoner. Burg v. State of New Jersey. App. Div. 512 
An objective reading of the pertinent law clearly indi- 
cates a legislative scheme to require the State to under- 
write the cost of maintaining prisoners no later than 20 
days after they are sentenced, and there is no basis for 
the State to foist the care and maintenance of prisoners 
on the counties. Cryan v. Klein. App. Div. 631 


PRIVATE DETECTIVES 


Because of the difficulties that inhere in an automatic 
application of the privilege extended to communications 
preliminary to a proposed judicial proceeding under these 
circumstances (alleged false reports by a private detec- 
tive that preceded an action for divorce on grounds of 
adultery filed by plaintiff’s husband), determination 
should be made on a case-by-case basis following a hear- 
ing; if it is found here that the report was solely for 
investigatory purposes and that defendant had no direct 
connection with the ensuing litigation, the privilege should 
rise no higher than a qualified one. Devlin v. Greiner. 
Law Div. 505 

The fact that a private detective is empowered under 
N.J.S.A. 45:19-9(a)(9) ‘“‘to secure evidence to be used in 
the trial of any civil or criminal cause’’ does not exempt 
him from a liability on a claim based upon the falsity 
of his reports. Devlin v. Greiner. Law Div. 505 

Since plaintiffs allege that the private detective’s report 
was intentionally false, a cause against him for malicious 
prosecution may be maintained, even if it is determined 
that he is entitled to absolute immunity with respect to 
the other causes of action, if their proofs establish that 
the report was a substantial factor in bringing about the 
subsequent divorce action grounded in adultery. Devlin 
v. Greiner. Law Div. 


PROBATE LAW 


A deputy surrogate who is an attorney should not, 
during his term of office, practice probate law. In re Harry 
J. Diamond and Robert Watkins. Supreme Ct. 22 

The respondent who is a deputy surrogate violated the 
Disciplinary Rule forbidding a lawyer holding public 
office from using that position to obtain an advantage 
for himself, and both respondents violated the rule for- 
bidding a lawyer to divide a fee with another lawyer, 
who is not a partner or associate, unless the division is 
made in proportion to services performed and responsi- 
bility assumed; each respondent is severely reprimanded. 
In re Harry J. Diamond and Robert Watkins. Supreme 
Ct. 22 


PROBATION 


The constitutional mandate given the Supreme Court 
to make rules governing the administration of all courts 
in New Jersey transcends the power of the Legislature 
to enact statutes governing those public employees prop- 
erly considered an integral part of the court system; 
however, in the absence of any action by the Supreme 
Court—felt to be constitutionally compelled—it accepts 
and adopts such legislative enactments as have to do 
with public employees whose duties are intimately re- 
lated to the judicial system, and, although the Supreme 
Court had issued a memorandum taking the position that 
probation officers’ hours of work were not negotiable, 
their representative was entitled to urge that this posi- 
tion be changed. Passaic County Probation Officers’ Ass’n 
v. The County of Passaic. Supreme Ct. 528 

Probation upon a suspended sentence is a privilege, 
the right to which must be earned anew each day until 
the probationary period expires, and a failure to report 
to the probation officer is a substantial and serious viola- 
tion; there was no mistaken exercise of discretion here 
in the revocation of probation or the sentence imposed. 
State v. McCain. App. Div. 953 


PRODUCT LIABILITY 


There is a duty to warn of the inherent dangers of phys- 
ical harm from misuse of a product where the manu- 
facturer knows of a possible misuse and resulting danger 
or should have known of it in the reasonable course of 
his business; here, the trial judge told the jury of de- 
fendant’s duty to warn and even pointed out that, if 
plaintiff had been contributorily negligent as a result of 
not having the proper instructions as to use and a warning 
of possible dangers from misuse, then the contributory 
negligence was not a bar to recovery. Mohr v. B. F. 
Goodrich Rubber Co. App. Div. 470 

A party is not entitled to have a jury charged in words 
of his own choosing, and if the charge adequately covers 
the matter requested there is no error; the trial court 
here did not misstate or disregard any of plaintiffs’ legal 
contentions. Mohr v. B. F. Goodrich Rubber Co. App. 
Div. 470 
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PROFESSION 

An employee should be limited to one recovery against 
what, in substance (whether or not technically), is a uni- 
tary employer-entity—in this case, the dentist and his 
professional association; if plaintiff’s theory is that the 
alleged intentional tort of assault and battery was com- 
mitted by the dentist as her employer (whether it be the 
association or the individual) rather than as a fellow 
employee, she still may not maintain this lawsuit because 
she has recovered a workers’ compensation award for 
her injuries, and any common-law action she may have 
had was thus barred. Seltzer v. Isaacson. App. Div. 511 

Regulatory requirements on advertising by professionals 
should be reviewed in light of Bates v. Arizona. Attorney 
General’s Formal Opinion No. 20 - 1977. 901 

First Amendment protection provided advertising by 
attorneys is equally applicable to other professions. At- 
torney General’s Formal Opinion No. 20 - 1977. 901 
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PROSECUTORS 


Any comment or other action by the State reflecting 
adversely upon a defendant’s exercise of his right of con- 
frontation and presence at trial may fatally vitiate beyond 
repair the concept of a fair trial; in this case, the prose- 
cutor’s remarks (about defendant’s ability to hear the 
State’s witnesses and ‘“‘comport”’ his testimony to theirs) 
irreparably prejudiced the defendant. State v. Robinson. 
Law Div. 89 


The exercise of the power to appoint county detectives 
and sergeants of county detectives, vested by statute in 
the county prosecutor, is not subject to approval by 
either the board of freeholders or the Department of 
Civil Service; it is necessary here, where there is a 
dispute over whether that power has been exercised, 
to ascertain the intent of the appointing authority. Thomas 
v. McGrath. App. Div. 96 

United States of America ex rel. Perry v. Mulligan. 
U.S. 3rd Circ. Ct. App. 122 


Despite the identity of duties among county detectives 
and investigators, it is clear that the Legislature intended 
to vest in the prosecutor a great deal of latitude and dis- 
cretion in the selection of his investigative staff, with the 
tenured position of county detective balanced by investi- 
gators serving at his pleasure; at least within the statu- 
tory maximum in each category, the prosecutor has 
complete discretion to determine whether to appoint de- 
tectives or investigators, and in what numbers, and he 
may go beyond the budget appropriations with the ap- 
proval of the Assignment Judge. Rolleri v. Lordi. App. 
Div. 305 

The time for demonstrative evidence is during the 
course of the trial and prior to final argument, and the 
demonstration here by the prosecutor during his summa- 
tion should not have been permitted; moreover, the action 
of the prosecuting attorney was within the prohibition 
against commenting upon matters outside the evidence 
during summation. State v. LiButti. App. Div. 305 


Assistant prosecutors and county investigators are not 
subject to statutory county residency requirements. At- 
torney General’s Formal Opinion No. 10 - 1977. 531 

It was manifestly improper to use defendant’s silence 
to attack his self-defense theory as a fabrication; because 
this defense was at the very heart of the case, the prose- 
cutor’s action was of such a nature as to have been 
clearly capable of producing an unjust result, and hence 
in the magnitude of plain error. State v. Lyle. Supreme 
ot. 545 

The prosecutor’s question to the trooper about whether, 
at the scene, either defendant did ‘anything to aid your 
investigation’ was clearly an improper one. State v. 
Murray. App. Div. 986 


PTI 


To deny defendant the opportunity to apply for admis- 
sion into a Pre-Trial Intervention Program because he is 
accused of committing a crime in a county that does not 
have such a-program (a right granted to defendants in 
12 other counties) would be a denial of equal protection; 
the establishment of a PTI program for Somerset County, 
and the removal of this case from the trial list until such 
a program is established, is hereby directed. State v. 
Kowitski. Law Div. 41 

To allow such an extensive hearing as that requested 
here on the issue of whether the decision of the proba- 
tion officer and/or the prosecutor was arbitrary or capri- 
cious would be in violation of State v. Leonardis and the 
PTI Guidelines. State v. White. Law Div. 113 

The rule-making power must be held to include the 
power to order the diversion of a defendant into PTI 
where either the prosecutor or the program director 
arbitrarily fails to follow the guidelines in refusing to 
consent to diversion; conversely, where the program 
director or the prosecutor would subvert the goals of 
the program by approving diversion, meaningful judicial 
review must also be cognizable; the guidelines should be 
interpreted to require that a defendant clearly and con- 
vincingly establish that the prosecutor’s refusal to sanc- 
tion admission into the program was based on a patent 
and gross abuse of his discretion; a disposition by the 
trial court is appealable by leave of court as any inter- 
locutory order. State v. Leonardis. Supreme Ct. 521 

A prosecutor’s refusal to consent or the court’s denial 
of a diversion order may, where appropriate, be based 
solely on the nature of the offense charged. State v. 
Leonardis. Supreme Ct. 521 

The Supreme Court’s mandate for confidentiality of PTI 
records and files can not be disregarded; in addition, 
the subpoena duces tecum here, for all PTI records and 
files, is unreasonable in its demands and also seeks ac- 
cess to materials that the court is prohibited from con- 
sidering at the review hearing. State v. Forbes. Law 
Div. 1174 





To allow defendant to subpoena the PTI program direc- 
tor to testify at the review hearing regarding his rejec- 
tion of defendant for the PTI program is improper. State 
v. Forbes. Law Div. 1174 


PUBLIC ADVOCATE 


The actions instituted by plaintiff landlord, sounding 
in libel, slander, and malicious interference with its busi- 
ness against a tenants’ association and its individual 
members, is a private dispute—the contest is whether 
defendants’ expression is protected by law—and there is 
no “public interest” in the case; since the Public Advo- 
cate may not, under the statute creating the office, liti- 
gate a private matter that has no public interest, the 
Department is directed to withdraw from defendants’ 
representation. Delaney v. Penza. Law Div. sx eis 


The broad authority conferred upon the Public Advocate 
to determine in his ‘‘sole discretion’? whether to ‘‘repre- 
sent or refrain from representing the public interest in 
any proceeding” is clearly sufficient to sustain his de- 
cision to have the Division of Public Interest Advocacy 
represent the defendants tenants’ association and tenants 
in this “private” litigation; the statutory language does 
not restrict the Division’s representation to plaintiffs. 
Delaney v. Penza. App. Div. 1008 


The ‘‘public interest’ that the Public Advocate seeks to 
represent in the litigation—the asserted ‘‘constitutional 
right of tenant and consumer organizations to associate 
and function with maximum protection from harassment 
through libel and malicious-interference suits’’—falls well 
within the ambit of the statutory definition; it is apparent 
that, in arriving at that determination, he properly ad- 
hered to the statutory guidelines for the exercise of his 
discretion in the matter. Delaney v. Penza. App. Div. 1008 


PUBLIC AGENCIES 


The procedural determination here by the [then] Com- 
missioner of Banking, the sole named respondent in these 
consolidated appeals, to file a statement in lieu of brief, 
is regrettable; that option accorded by R. 2:64 to a pub- 
lic agency or officer was not intended to relieve such a 
respondent from at least explaining, if not defending, the 
reasons for an action that implicates the public interest. 
Suburban Savings and Loan Ass’n v. N.J. Comm’r of 
Banking. App. Div. 879 


PUBLIC CONTRACTS 


The township’s insurance brokerage contract was not 
with defendant broker alone, as publicly authorized by 
the township committee, but was also with five other 
brokers privately designated by the five committeemen; 
with the publicly authorized contract a sham, and the 
private contract unauthorized and unratified, the town- 
ship is entitled to the return of all commissions paid 
defendant broker under the contract. Leonardis v. Bun- 
nell. Law Div. 438 


PUBLIC DEFENDER 


Perhaps there is some compensating gratification to 
be found in the fact that probably only in this country 
could one who does not contest his guilt—and upon whom 
was imposed a sentence derived from a plea bargain to 
which he agreed—appeal, and this without any expense 
to himself; it is doubted that such gratification is totally 
shared by the public defender who was required to prose- 
cute this hopeless appeal, or by the public who had to 
pay for it. State v. Lewis. App. Div. 96 


In enacting the Public Defender Act, the Legislature 
attempted to provide a unitary system through which all 
services necessary for an adequate defense of an indigent 
defendant would be supplied and no exceptions were made 
should the defendant, as here, have counsel supplied by 
a third party; the Office of the Public Defender is ordered 
to pay the professional bills incurred by defendant. State 
v. Stockling. Law Div. 1192 


PUBLIC EMPLOYEES 

If there is a dispute over negotiability of a matter, 
and either side wishes to obtain an official determination 
of the issue, a request for such determination must be 
made to the Public Employment Relations Commission 
in the first instance, and not to the courts. Plainfield Bd. 
of Education v. Plainfield Education Ass’n. App. Div. 46 

Public school teachers may negotiate the subject of 
extracurricular assignments in the master contract, but, 
absent a contractual provision, they may not refuse 
to perform extracurricular assignments; their concerted 
refusal to accept such assignments here constitutes an 
illegal strike. Bd. of Ed. of the City of Asbury Park v. 
Asbury Park Education Ass’n. Chan. Div. 100 


The Legislature has not given PERC the power to enjoin 
strikes, but, even if it had, a court of equity would retain 
its inherent power to enjoin illegal public employee 
strikes. Bd. of Ed. of the City of Asbury Park v. Asbury 
Park Education Ass’n. Chan. Div. 100 

Boards of Education are not authorized to deduct a 
political contribution component of union dues from the 
wages of their employees. Attorney General’s Formal 
Opinion No. 1 - 1977. 120 

Where, as here, local boards of education have deter- 
mined to reduce their personnel by the non-renewal of the 
contracts of some non-tenured teachers, neither the Public 
Employment Relations Commission nor its executive di- 
rector is empowered to compel the boards to negotiate 
the criteria for selecting the individuals whose contracts 
are not to be renewed, or to negotiate for their re-employ- 
ment rights. Union County Regional H.S. Bd. of Ed. v. 


Union County Regional H.S. Teachers Ass’n, Inc. App. 
Div. ace 163 

Defendant is a civil service municipality, and whether 
the layoffs and demotions in its fire and police depart- 
ments were actually necessary for reasons of economy 





is an issue that should be decided by the Civil Service 
Commission; it involves a plain statutory managerial and 
non-negotiable authority of the municipality, not subject 
to the jurisdiction of the Public Employment Relations 
Commission. Patrolmen’s Benevolent Ass’n, Elizabeth 
Local No. 4 v. City of Elizabeth. App. Div. 270 

The employee of the state institution here was not in a 
civil-service classification, nor did he enjoy any statutory 
tenure or the benefits of any collective bargaining agree- 
ment, and his employee relationship could be terminated 
at will by the board of trustees. English v. College of 
Medicine and Dentistry of N.J. Supreme Ct. 288 

The only limitations (other than contractual or statu- 
tory) upon the right to discharge public employees are 
founded on constitutionally protected interests, such as 
freedom of speech; even if the element of just cause 
were to be added—which it is not—the record here would 
amply justify the board of trustees’ judgment that just 
cause existed, and its action in discharging plaintiff was 
within its prerogative. English v. College of Medicine 
and Dentistry of N.J. Supreme Ct. sae 288 

The doctrine of primary jurisdiction is applicable here; 
there is nothing in the Public Employer-Employee Rela- 
tions Act that demonstrates a legislative intent to deprive 
the courts of jurisdiction over common-law actiins aris- 
ing out of the conduct of the parties to these appeals. In 
re Hoboken Teachers Ass’n. App. Div. 293 

The statutory scheme that creates the Public Employ- 
ment Relations Commission and gives it its powers con- 
fers no right of injunctive relief on that agency; the right 
to such relief requires resort to the courts. In re the Ho- 
boken Teachers Ass’n. App. Div. 293 
_ In entering the order to negotiate, the chancery division 
judge did not exceed his jurisdiction—rather, he some- 
what impugned on the doctrine of primary jurisdiction; 
that this is so does not render that portion of the order 
nugatory, and the board of education was clearly not 
empowered to ignore it. In re the Hoboken Teachers’ 
Ass’n App. Div. . 293 

There is nothing in the dispute over the meaning of 
the agreement as it pertains to sabbatical leave that in- 
volves an interpretation of any specific statute in Title 
18A, nor can the ‘‘school laws” be invoked on the theory 
that ‘“‘budgetary constraints’ qualify the terms of the 
agreement; sabbatical leave is clearly a term and con- 
dition of employment, and the court, rather than the 
Commissioner of Education, had jurisdiction to interpret 
and enforce these contractual provisions. South Orange- 
Maplewood Ed. Ass’n v. Bd. of Ed. of the School District 
of So. Orange and Maplewood. App. Div. 312 


The constitutional mandate given the Supreme Court 
to make rules governing the administration of all courts 
in New Jersey transcends the power of the Legislature 
to enact statutes governing those public employees prop- 
erly considered an integral part of the court system ; 
however, in the absence of any action by the Supreme 
Court—felt to be constitutionally compelled—it accepts 
and adopts such legislative enactments as have to do 
with public employees whose duties are intimately related 
to the judicial system, and, although the Supreme Court 
had issued a memorandum taking the position that proba- 
tion officers’ hours of work were not negotiable, their 
representative was entitled to urge that this position be 
changed. Passaic County Probation Officers’ Ass’n v. The 
County of Passaic. Supreme Ct. 528 

Dismissal of the indictment was not required here, and 
the immunity given defendant by N.J.S.A. 2A:81-17.2a2 
adequately protected his Fifth Amendment rights; so far 
as N.J.S.A. 2A:81-17.2a1 et seq. limits defendant’s com- 
mon-law privilege against self-incrimination in its appli- 
cation to a public employee who is called on to testify 
upon matters directly related to the conduct of his office, 
it has not been shown to be an improper exercise of the 
legislative power. State v. Vinegra. Supreme Ct. 633 

Once the eligible list here was promulgated by the De- 
partment of Civil Service, the Board was obligated to 
make appointments to the position in accordance with 
Civil Service Law and the contract it had negotiated 
with its employees under the Public Employment Rela- 
tions Act; nothing in either statutory scheme sanctioned 
the Board’s unilateral abrogation of the agreement. Local 
866, Int’l Brotherhood of Teamsters v. Lodi Bd. of Ed. 
Chan. Div. 687 

Appeilants’ exclusion from the pay-differential authori- 
zation of the Department of Institutions and Agencies’ 
Rule 11 is invidiously discriminatory because of the 
patent lack of any reasonable basis for the exclusion in 
terms of the general purpose and policy of the regulation 
in question, and appellants here have borne their burden 
of proof as to the arbitrariness of the exclusion and, 
hence, the denial of equal protection to the class dis- 
parately treated, namely, the county welfare board direc- 
tors and deputy directors. Essex County Welfare Bd. v. 
Klein. App. Div. ate ..... 691 

The Public Employment Relations Commission should 
have declined to rule on the issues here, and should have 
declared the matter moot by reason of a voluntary nego- 
tiated agreement between the parties. Galloway Twp. Bd. 
of Ed. v. Galloway Twp. Ed. Ass’n. App. Div. . . 738 

The Public Employment Relations Commission’s vig- 
orous participation as an advocate on the appeal here 
was without justification in its statutory authority. Gal- 
loway Twp. Bd. of Ed. v. Galloway Twp. Ed. Ass’n. “7. 
Div. pens 2 pete 

A unilateral change by an employer in the terms and 
conditions of employment during collective bargaining 
constitutes an unfair labor practice, and both the an- 
nouncement and the implementation of the changes here 
had a chilling effect on the right of collective negotiations 
and amounted to a refusal to negotiate in good faith; 
the restoration of working hours was an appropriate 
remedy within the authority of PERC, but the order to a 
governmental entity to pay back pay without consider- 
ation in services rendered was ultra vires. Galloway 
Twp. Bd. of Ed. v. Galloway Twp. Ass’n of Educational 
Secretaries. App. Div. .. = 738 





PUBLIC EMPLOYEES, Cont’d 
There is no dispute as to the reasons for not retaining 
the nontenured teachers—rather, the grievants claim that 
the board of education did not follow the termination pro- 
cedures specified in the collective-bargaining agreement; 
these claims are matters properly within the ambit of 
the grievance procedure established in the agreement and, 
both parties being authorized by N.J.S.A. 34:13A-5.3 to 
adopt arbitration as a means of resolving disputes, it 
follows that the matters are mandatorily arbitrable. New- 
ark Teachers Union, Local 481 v. Newark Bd. of Ed. 
Chan. Div. ; see 1D 
The Public Employment Relations Commission is vested 
with primary jurisdiction in determining whether, by 
reason of its being a term or condition of employment 
rather than a major educational decision, a contract 
provision is negotiable. Newark Teachers Union, Local 
481, AFT, AFL-CIO v. Bd. of Education, City of Newark. 
Chan. Div. 740 
The prior-service benefits conferred by N.J.S.A. 40A:9-5 
are mandatory, vested rights, and an employee does not 
lose such rights simply by the failure of the representative 
to bargain concerning them; they are not negotiable. 
Taureck v. Jersey City. Law Div. 832 
The effect of the New Jersey Employer-Employee Rela- 
tions Act has, unfortunately, been determined on a case- 
by-case basis; the Legislature should, in its discretion 
act expeditiously to define with particularity the rela- 
tionship between it and other, long-standing statutes, in- 
cluding, importantly, the effect of N.J.S.A. 40A:9-5. Tau- 
reck v. Jersey City. Law Div. . 832 
The determination not to renew the contract of a non- 
tenured teacher is a discretionary matter for the local 
board and, where it results from a reduction in force, 
there exists no right of reemployment; as a corollary, 
the power to reduce personnel as authorized in N.J.S.A. 
18A:28-9 cannot be the subject of negotiation or arbitra- 
tion—it is a matter beyond the ambit of PERC. In re 
Englewood Bd. of Education and Englewood Teachers 
Ass’n. App. Div. ccsinle ste GO 


The Commissioner of the State Board of Education 
correctly held that the decision of the local board to 
assign teachers to lunchroom supervision was a matter 
of educational policy, and petitioner has not proven a 
breach of the. collectively negotiated agreement. Long 
Branch Education Ass’n, Inc. v. Long Branch Bd. of 
Education. App. Div. 951 


N.J.S.A. 34:13A-5.3 mandates the right of the represent- 
ative organization to initiate and process a grievance on 
behalf of the individual employee even in the event that 
the employee chooses not to process a grievance on his or 
her own behalf. Red Bank Regional Education Ass’n v. 
Red Bank Regional H.S. Bd. of Ed. App. Div. 1016 

The 1974 amendments to the Employer-Employee Rela- 
tions Act did not render obsolete the Dunellen trilogy, and 
do not reflect a legislative design to deprive boards of 
education of their exclusive managerial prerogative in 
matters involving predominantly educational policies. In 
re Byram Twp. Bd. of Ed. and Byram Twp. Ed. Ass’n. 
App. Div. 1036 

For a board of education to relinquish its right and duty 
to assign teachers to supervisory tasks in exceptional 
cases, despite a resulting impingement upon their other- 
wise duty-free lunch period, would be an abdication of 
its responsibility; the matter was not a subject of man- 
datory negotiation. In re Byram Twp. Bd. of Ed. and 
Byram Twp. Ed. Ass’n. App Div. 1036 

It is beyond comprehension why negotiating the instal- 
lation of such relatively minor things as a pay telephone 
or a shelf should meet with such determined opposition 
by the board of education—a simple request for the fa- 
cility should have sufficed; in any event, they were 
clearly subjects for mandatory negotiation. In re Byram 
Twp. Bd. of Ed. and Byram Twp. Ed. Ass’n. App. 
Div. 1036 

If the subject matter otherwise intimately and directly 
affects the work and welfare of the teachers, and will not 
significantly interfere with management’s educational 
responsibilities, the board of education should be required 
to negotiate it without any concern over whether doing 
so might hypothetically embolden the teachers to attempt 
to encroach at some future time into non-negotiable areas. 
In re Byram Twp. Bd. of Ed. and Byram Twp. Ed. Ass’n. 
App. Div. Pe 

The subpoena power provided in N.J.S.A. 34:13A-6(e) 
may be used by the Public Employment Relations Com- 
mission in unfair-practice proceedings to the end that the 
“exclusive power” vested in it by N.J.S.A. 34:13A-5.4(c) 
may be properly and effectively exercised; the Commis- 
sion is to determine unfair-practice cases only after full 
(not partial) hearings. Newark Bd. of Ed. v. Newark 
Teachers Union, Local 481, AFT, AFL-CIO. App. Div. 1041 

Insofar as the union’s counter-proposals were provided 
to the mediator for transfer to the respondent, they do not 
constitute “information disclosed by a party to a media- 
tor in the performance of his mediation functions” pro- 
hibited from disclosure by N.J.A.C. 19:12-3.4. Newark Bd. 
of Education v. Newark Teachers Union, Local 481, 
AFT, AFL-CIO. App. Div. See 1041 

Unquestionably, sick leave, or other leaves of absence, 
are matters that directly and intimately affect the terms 
and conditions of employment, and, as such, would ordin- 
arily be a subject of mandatory negotiation between a 
public employer and the duly authorized representative of 
its employees; however, the general provisions of the 
Employer-Employee Relations Act relative to negotiating 
on matters affecting terms and conditions of employment 
should yield to specific sections of the Education Law 
dealing with the subject, and, by granting its employees 
extended total-disability-leave benefits as a matter of 
right in the negotiated contract, the board of education 
here surrendered its statutory obligation to deal with each 
case on an individual basis; the arbitration sought by the 
Association is permanently restrained. Piscataway Bd. 
of Education v. Piscataway Maintenance & Custodial 
Ass’n. App. Div. ...... ee . 1070 





The Public Employment Relations Committee’s inter- 
pretation of N.J.S.A. 34:13A-5.4(c)—that pursuing a con- 
tractual grievance procedure does not toll the six-month 
period provided therein for filing an unfair-practice charge 
—is eminently reasonable, and consonant with established 
principles of law; its dismissal of the charge here for 
being out of time is affirmed. State of N.J. v. Council of 
N.J. State College Locals, NJSFT-AFT/AFL-CIO. App. 
Div. .... : ie 1174 

The regulation under which the State Health Benefits 
Commission acted was reasonable and necessary for the 
administration of the State Health Benefits Program Act, 
and the Commission’s determination that the SHBP con- 
tract here may not be implemented, because it discrimi- 
nates between eligible employees who retired after a 
certain date and those who retired before, is supported 
both by statute and regulation. N.J. PBA Local 42 v. N.J. 
State Health Benefits Comm’n. App. Div. 1174 

The question of the length of the teachers’ lunch period 
is clearly negotiable, and was, in fact, negotiated in the 
contract here; moreover, questions of contract interpre- 
tation are clearly within the scope of the arbitration 
clause of the contract, and the trial judge erred in con- 
cluding that the grievance complaining of a reduction in 
the originally scheduled lunch hour was not arbitrable. 
Neptune City Bd. of Ed. v. Neptune City Education Ass’n. 
App. Div. 1194 


PUBLIC HEALTH COUNCIL 

The Public Health Council may adopt reasonable interim 
or permanent regulations to prohibit or regulate one or 
more categories of recombinant DNA research and ex- 
perimentation. Attorney General’s Formal Opinion No. 6 - 
1977. : 479 


PUBLIC OFFICIALS 

State v. Savoie means at most only that the offense 
under N.J.S.A. 2A:105-1 does not occur if the official re- 
ceives something for his restraint from official duties, 
and such was not the case here; defendant police chief 
was offered and received money for doing something 
(about a pending drunk-driving case) in the course of 
his duties, albeit that what was proposed he do was 
something honorable men would not applaud. State v. 
Dolton. App. Div. 253 


As a public official entering upon defendant’s premises 
in the performance of his duties, plaintiff had, irrespec- 
tive of the specific nature of his mission, the status of 
an invitee in respect of the personal injury he sustained 
while making the same use of the premises any other 
invitee should have been reasonably anticipated to have 
made, and he should not have been barred from recovery 
by his admitted knowledge of the dangerous condition. 
Caroff v. Liberty Lumber Co. App. Div. 292 


The trial judge should not have applied the rule of 
ejusdem generis to R. 4:3-2 here; the Commissioner of 
Transportation, as a public officer, falls within the literal 
meaning of the rule, and venue should be transferred to 
Mercer County, where the cause of action arose. J. J. 
Nugent Co. v. Sagner. App. Div. 952 

Although there was no suggestion of malice on the part 
of defendant here (except as implicit in the alleged 
breach of his fiduciary duties), punitive damages are par- 
ticularly apt in the circumstances where a public official 
deliberately breaches the confidence reposed in him. 
Hyland v. Simmons. Chan. Div. 1097 

The Attorney General’s action here against a former 
borough councilman is for the imposition of a construc- 
tive trust, grounded in the equitable principle that one 
should not be permitted to profit from his own wrong- 
doing; since this is a purely equitable action, the general 
statute of limitations is not applicable, and there is no 
basis for a finding that the elements of laches are pres- 
ent. Hyland v. Simmons. Chan. Div. 1097 


PUBLIC-SALE STATUTE 

The attempt by the municipality by way of a condition 
of sale to prohibit a subsequent, perfectly lawful, per- 
fectly routine minor subdivision runs directly afoul of the 
statutory proscription against conditions of sale that im- 
pose a higher standard than does the zoning ordinance; 
however, the illegality of the condition should not relieve 
the successful bidder here of the onus of the condition, 
since such relief would produce a windfall for it, and 
result in a depreciation of the purpose and policy of 
public-bidding requirements; to return the parties as 
nearly as possible to their pre-sale positions, the minor 
subdivision shall be approved and appellant required to 
re-convey the remaining vacant conforming lot to the 
municipality. Goodfellow Construction Co., Inc. v. Plan- 
ning Board of the Borough of Clementon. App. Div. 510 


PUBLIC UTILITIES 


The deliberations of the Public Utilities Commission on 
applications for utility rate changes should be discussed 
in open public meetings. Attorney General’s Formal 
Opinion No. 30 - 1976 31 

The Legislature has placed in the municipalities broad 
power to provide for collection and disposal of ashes, 
refuse, and waste material, and the PUC, which has only 
such jurisdiction as is conferred upon it, does not have 
jurisdiction to compel the Authority here to continue to 
operate the incinerator, nor do the provisions of N.J.S.A. 
48:2-24 apply to the Authority. Jersey City Incinerator 
Auth. v. Dept. of Utilities. App. Div. 256 

The public-utility gross-receipts tax is in lieu of a 
property tax; the method of apportionment is a reason- 
able exercise of legislative function, and is not violative of 
the constitution. McKenney v. Byrne. Law Div. 342 


There is nothing in the language, purpose or history of 
N.J.S.A. 54:30A-49 et seq. to indicate that the Legislature 
sought to differentiate between buildings directly in- 
volved in the generation of light and power and those in- 
directly or not at all so involved; presumptively, all utility 
buildings at the site of, and used in connection with, the 
operation of a power-generating or transmission plant 
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contribute, directly or indirectly, to the production, gen- 
eration, or transmission of power—nevertheless, they are 
all unqualifiedly rendered subject to local taxation by the 
statute. Public Service Electric & Gas Co. v. Twp. of 
Woodbridge. Supreme Ct. 616 

The Consumer Fraud Act confers jurisdiction upon the 
court to entertain a complaint against a public utility; 
however, applying the primary-jurisdiction doctrine (as 
distinguished from the exhaustion-of-remedies doctrine) 
here, the determination of the merits of the fraud allega- 
tions, as well as the granting of much of the specific 
relief demanded, must be deferred to the PUC in the first 
instance. Daaleman v. Elizabethtown Gas Co. App. 
Div. 834 

The water company here is not entitled to a deduction 
of 48% of net income merely because that is the amount 
paid to its parent company—such payment does not truly 
represent the tax payable to the IRS; since the PUC 
arrived at a tax factor of 38.9% through a formula that 
had no relevant foundation in the record, the matter is 
remanded for the formulation of a rate structure based 
on a reasonable tax deduction. Lambertville Water Co. v. 
PUC. App. Div. 1114 

The suspension period allowed by N.J.S.A. 48:2-21(d) is 
a legislative recognition of the reasonable time allotted 
to the PUC to resolve the issues, and an appropriate 
point at which any rate increase should in fairness be 
operative. Lambertville Water Co. v. PUC. App. Div. 1114 





PUBLIC WELFARE ASSISTANCE 


Municipal shares of public welfare assistance required 
as a condition of federal or state aid are excluded from 
the municipal spending limitation. Attorney General’s 
Formal Opinion No. 5 - 1977. 479 

County shares of public welfare assistance required as 
a condition of federal or state aid are subject to the 
spending limitations applicable to counties. Attorney Gen- 
eral’s Formal Opinion No. 5 - 1977. 479 

Information derived from State income tax returns 
may be compared with information maintained by the 
State Division of Public Welfare and county welfare 
boards to verify eligibility for financial assistance. At- 
torney General’s Formal Opinion No. 17 - 1977. 876 


RADAR 


Proof of a condition for the admissibility of other 
evidence need not satisfy regular rules of evidence; Evid. 
R. 8(1) sanctions the admissibility of certificates of this 
kind when used by the court solely as evidence of the 
proper operating condition of the radar device asa pre- 
requisite to the admissibility of the radar readings. State 
v. Cardone. App. Div. 228 


RAILROADS 

It is clear that the railroad company has had neither 
railway tracks nor a right-of-way under the bridge here 
for more than 30 years, and it was not obligated to the 
boroughs to repair it under N.J.S.A. 48:12-52 or -49; no 
opinion is expressed on whether such repairs could be 
compelled by statute or rule in a proceeding before an 
appropriate administrative agency. Boro of Roselle v. 
Lehigh Valley R.R. App. Div. 163 
RAPE 

A mechanical application of principles of contract law 
is illogically applied in the area of forcible sexual in- 
vasions, and neither the rationale nor the policy argu- 
ments advanced in support of the principle that a husband 
cannot be guilty of a rape upon his wife are valid; how- 
ever, statutes must be construed with reference to the 
common law, and a penal statute must be strictly con- 
strued lest it be applied to persons or conduct beyond 
the Legislature’s contemplation; since at common law 
generally, a husband could not be prosecuted for raping 
his wife absent a judicial order of separation, and New 
Jersey’s rape statute sought to codify and preserve the 
common-law definition and elements of that offense, it is 
necessary to conclude that N.J.S.A. 2A:138-1 does not now 
permit a prosecution for rape where the alleged perpetra- 
tor, at the time of the alleged offense, is still legally 
married to the prosecutrix, absent a judicial order of 
separation or divorce. State v. Smith. Essex Co. Ct. 489 


RATE CHANGES 


The deliberations of the Public Utilities Commission on 
applications for utility rate changes should be discussed 
in open public meetings. Attorney General’s Formal Opin- 
ion No. 30 - 1976. 31 


REAL ESTATE 


of N.J. Legislature, ch. 157] 


Since the city has concededly not begun to avail itself 
of the statutory means to enforce collection (the Tax 
Sale Law and the supplementary In Rem Tax Fore- 
closure Act), the trial judge erred in expanding the man- 
ner in which real-estate taxes could be collected, and 
appellant’s contention that a tax on real estate is simply 
a lien against the real estate on which the taxes were 
assessed, and not a personal obligation of the landowner, 
is correct. City of Newark v. Central and Lafayette 
Realty Co., Inc. App. Div. ere 828 

A sewage system that places raw effluent upon the 
surface of the yard of a dwelling house is “in a defec- 
tive condition, unreasonably dangerous to the user or 
consumer,” and it is no perversion of Henningsen v. 
Bloomfield Motors and Schipper v. Levitt to apply the 
principles of strict liability in tort to this developer. 
Patitucci v. Drelich. Law Div. 1167 


Lot And Block Numbers Now Required On Deeds, [Act 
681 
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REAL ESTATE BROKERS 
A reciprocally licensed non-resident broker may main- 
tain a branch office in New Jersey. Attorney General’s 
Formal Opinion No. 14 - 1977. 644 
The trial court’s finding that the residential buyers 
acted in good faith here is amply supported by the record, 
and their implied promise to the broker to complete the 
transaction did not encompass a failure to close where 
they had acted in good faith and the inability was due to 
a circumstance beyond their control; under these cir- 
cumstances, the buyers are not obligated to pay the 
broker damages measured by the commission loss. Roth- 
man Realty Corp. v. Bereck. Supreme Ct. 657 
Under the agreement here, where the broker was 
granted an exclusive right to sell appellants’ motel prop- 
erty for a period of six months, and any sale during the 
period would entitle him to compensation, an award of 
the contractual commission predicated on the sales price 
obtained by the owners’ direct sale represented the proper 
measure of damages reasonably calculated to compen- 
sate the broker for the benefit of his bargain frustrated 
by the owners’ wrongful act. Guber v. Peters. App. 
Div. 708 
Here, where the realtor had no listing agreement or 
general employment contract with the seller and _ his 
compensation agreement was appended to an offer to 
sell, which by its terms could and did expire, his com- 
mission addendum does not preserve his commission 
under the lapse of the option; since neither the optionee 
nor the optionee’s assignee were ready, willing, and able 
buyers within the period of the option of which the real- 
tor’s contract was a part, he cannot collect a commission 
on the subsequent sale to the assignee. Fry v. Doyle. 
Law Div. 953 
New Jersey’s anti-trust laws apply to the multiple-listing 
service here. Pomanowski v. Monmouth County Bd. of 
Realtors. Chan. Div. 1042 
A per se analysis cannot be employed for an alleged con- 
certed refusal to deal of this nature, especially where, 
as here, plaintiff voluntarily withdrew from membership 
in the trade association. Pomanowski v. Monmouth County 
Bd. of Realtors. Chan. Div. 1042 
Mandated membership in the Monmouth County Board 
of Realtors as a condition precedent to participation in 
the multiple-listing service is an unreasonable and un- 
lawful restraint of trade. Pomanowski v. Monmouth 
County Bd. of Realtors. Chan. Div. 1042 


RECEIVERS 


The court has power to appoint a receiver for the dis- 
solution of a limited partnership upon the application of 
a limited partner; the receiver so appointed here has the 
authority to bring the first action, summarily, where his 
assertion of ownership of the property is not disputed, 
and the second action, where there is a disputed claim, 
in a plenary fashion after an order was entered by the 
appointing court authorizing him to institute suit. Silver- 
man v. Kolker. Chan. Div. 79 


REFERENDUMS 


The Faulkner Act does not imbue initiative-proposed or- 
dinances with any qualities different from other ordin- 
ances; the invalidity of the proposed initiative ordinance 
springs from an attempt to shackle if not to completely 
immobilize the governing body in connection with con- 
struction on the municipally owned tract, and, since the 
governing body itself could not enact such an ordinance, 
it follows that the voters were likewise without that au- 
thority. Maese v. Snowden. App. Div. 591 

The initiative-referendum process does not lend itself 
to the enactment or alteration of a comprehensive traffic 
ordinance; the Village’s request that it be permitted to 
hold a non-binding referendum at the general election on 
certain specific aspects of the current traffic ordinance 
pursuant to N.J.S.A. 19:37-1 appears, in view of all the 
circumstances of this controversy, to be the proper and 
practical method whereby the electors may voice their 
opinion and yet not subject the Village to the adverse 
effects of a binding referendum. In Re Certain Petitions 
for a Binding Referendum in the Village of Ridgefield 
Park. Law Div. 853 

Since those on the peremptory list are not ‘‘qualified’’ 
voters, they are not to be considered as ‘‘registered vot- 
ers” in the process of determining the number of signa- 
tures required to place the referendum on the ballot. 
Citizens for Charter Change in Essex County. App. 
Div. 1014 

N.J.S.A. 40:41A-20 is the section of the Optional County 
Charter Law that governs the form of petition to be used 
in a direct petition for a referendum under the act; it 
does not require a verification by the circulator of the 
petition, and no other section of the law requires it. Citi- 
zens for Charter Change in Essex County. App. Div. 1014 


RELIGION, ESTABLISHMENT OF 

It was not surprising that the Legislature should grant 
police and governmental powers to the trustees of the 
Ocean Grove Camp Meeting Association of the Methodist 
Episcopal Church for the governance of their new com- 
munity. Schaad v. Ocean Grove Camp Meeting Ass’n. 
Supreme Ct. 169 

A transcending consideration in upholding the validity 
of this century-old governmental scheme granting police 
powers to a religious association is that of the presump- 
tion of validity of a long-existent plan or arrangement; 
notwithstanding that the Establishment Clause has been 
regarded as binding upon the states only since the 1940 
decision of Cantwell v. Connecticut, the failure of any- 
one in New Jersey to raise a religious issue concerning 
the validity of this legislation before or since Percello 
v. Ocean Grove Camp Meeting Ass’n in 1924 warrants the 
invocation of the strong presumption of its validity; Ocean 
Grove police powers do not offend the Establishment 
Clause of the First Amendment. Schaad v. Ocean Grove 
Camp Meeting Ass’n. Supreme Ct. 169 

Religious services organized and conducted by students 





in educational facilities leased by the Educational Fa- 
cilities Authority to Ramapo College do not violate the 
Educational Facilities Authority Law. Attorney General’s 
Formal Opinion No. 21 - 1977. ee i! 

Defendants have failed to raise the slightest doubt as 
to the facts or as to the religious nature of the teachings 
of the “Science of Creative Intelligence’ and the puja; 
the teaching of the Science of Creative Intelligence/Trans- 
cendental Meditation course in the New Jersey public high 
schools violates the establishment clause of the First 
Amendment, and its teaching must be enjoined. Malnak 
v. Maharishi Mahesh Yogi. U.S. District Ct., District of 
N.J. 1109 


RELOCATION 

Here, where the notice to vacate was withdrawn by the 
Borough before petitioners acted upon it, they do not 
qualify as ‘“‘displaced persons” for relocation assistance 
under either N.J.S.A. 20:4-3(c) or N.J.S.A. 52:31B-3(e). 
Barini v. Boro of Woodstown. App. Div. 150 

The Commissioner of the Department of Community 
Affairs was without jurisdiction to make the determina- 
tion here that petitioners owed the Borough back rent. 
Marini v. Boro of Woodstown. App. Div. 150 

Every community is obliged by N.J.S.A. 52:31B-5 to 
have a Workable Relocation Advisory Program, and when 
the Commissioner of the Department of Community Af- 
fairs determined here that plaintiffs were displaced per- 
sons within the scope of the Relocation Assistance Acts, 
the statutory duty arose for the township to assist plain- 
tiffs in their relocation efforts. Rowe v. Pittsgrove Twp. 
Law Div. . 1098 


When a displacement of persons occurs because of the 
code-enforcement actions of a developing community, 
the considerations of Mt. Laurel may be read in conjunc- 
tion with the Relocation Assistance Acts and the Local 
Housing Authorities Act to impose upon the displacing 
authority an affirmative duty to plan for and provide 
suitable replacement housing within the municipality. 
Rowe v. Pittsgrove Twp. Law Div. ... 1098 

The Fourteenth Amendment and Title VII of the Civil 
Rights Act of 1968 impose upon the township here the 
affirmative duty to relocate its residents in a manner 
that will not perpetuate segregated housing patterns, 
but rather promote a policy of fair, integrated housing. 
Rowe v. Pittsgrove Twp. Law Div. 1098 

The Anti-Eviction Act does not apply to this case, 
where temporary relocation of tenants is necessary to 
perform rehabilitation work brought about by a HUD- 
approved project; the tenants’ possessory interest here 
is protected by the landlord’s written commitment to per- 
mit the tenants to return to the complex after the re- 
habilitation. Floral Park Tenants Ass’n v. Project Hold- 
ing, Inc. Chan. Div. 1093 


REMEDIES 


The remedy originally invoked by the trial court— 
ordering a diversion to the county board of taxation, for 
financing of the revaluation of the city’s assessed realty, 
of tax revenue distributable by the State Treasurer to the 
city for its general purposes under N.J.S.A. 54:11D-1 et 
seq.—is legally correct and capable of achieving the de- 
sired objective; since the purposes of the board will be 
achieved by that remedy, the civil commitment of the 
recalcitrant councilmen is unnecessary and will be set 
aside. Essex County Bd. of Taxation v. City of Newark. 
Supreme Ct. 329 


REMITTITUR 


The decision of a jury is impregnable unless so distorted 
and wrong, in the objective and articulated view of a 
judge, as to manifest with utmost certainty a plain 
miscarriage of justice; the stated ratio decidendi for the 
remittitur here discloses nothing beyond subjective con- 
clusions, wholly unsupported by a statement of factual 
base or objective elements of any kind. Baxter v. Fair- 
mont Food Co. Supreme Ct. 1029 

The serious permanent disability here, with its impact 
on normal life and its daily pain, will have a substantial 
impact on this 17-year-old plaintiff’s future life, and the 
verdict was well within the range of permissible jury 
decisions with which neither the trial nor appellate courts 
ought to interfere; the trial court mistakenly granted 
defendant’s motion for a remittitur. Baxter v. Fairmont 
Food Co. Supreme Ct. 1029 


RENT CONTROL 
The appropriate form of enacting a rent-control mea- 
sure is by ordinance, and not resolution, and the trial 
court correctly held invalid the section of the rent-con- 
trol ordinance here that provided that the governing body 
of the borough could extend its life on a yearly basis by 
resolution; however, this section may be severed, and 
the rent-control ordinance continued in effect after its 
intended expiration date. Inganamort v. Boro of Fort Lee. 
Supreme Ct. 241 
A municipality is not forever bound by the formula for 
rent increases it once adopts. Modular Concepts, Inc. v. 
South Brunswick Twp. App. Div. 270 
The hallways and stairways used in common exclusively 
here by the residential tenants must be considered as a 
part of the residential occupancy, and that inclusion 
renders the premises subject to the provisions of the 
rent-control ordinance. Freygang v. Borough of Verona. 
App. Div. . 314 
The installation of new electrical lines to increase the 
power essential for use of air conditioners in all of the 
apartments in this structure, at a cost of $17,775, is a 
major capital improvement within the language of the 
rent-control ordinance here, and the landlord is entitled 
to a rent increase. Green Acres of Verona, Inc. v. Bor- 
ough of Verona. App. Div. 366 
The determination of a local rent control board, and of 
the governing body that reviews the board’s decision, 
should be based upon a transcribed record made before 
the board; thereafter, the court should review the local 
agency’s action on that record without new testimony; 
this process is analogous to that applied in variance 


applications before a board of adjustment. Green Acres 
of Verona, Inc. v. Borough of Verona. App. Div. .... 366 

A legislative category of economically needy senior 
citizens is sound, proper, and sustainable as a rational 
classification, but compelled subsidization of needy senior 
citizens’ rents by landlords, or by tenants who happen 
to live in an apartment building with senior citizens, is 
an improper and unconstitutional method of solving the 
problem. Property Owners Ass’n of North Bergen v. Twp 
of North Bergen. Supreme Ct. LATOR ete ... 868 

It is beyond the power of the municipality to impose 
the condition in the rent-control ordinance here, which, 
in effect, superimposes a penalty upon landlords who are 
delinquent in tax payments by depriving them of the 
right to recover the tax surcharge granted to landlords 
who are current in their tax payments. Dome Realty, 
Inc. v. City of Paterson. App. Div. 923 


REPOSSESSION SALE : 

A secured party has an affirmative duty to give notice 
to a debtor when the collateral has been seized with the 
possibility of forfeiture, and the Bank’s actions here 
(in failing to give notce of the seizure of the vehicle by 
the police) fall short of meeting the burden of proof that 
falls on them as the secured party in establishing that 
they have disposed of the debtor’s collateral in a com- 
mercially reasonable manner within the meaning of N.J. 
S.A. 12A:9-504(3). New Jersey Bank v. Green. County 
District Ct. et? 49 


RESIDENCY 
Assistant prosecutors and county investigators are not 
subject to statutory county residency requirements. At- 
torney General’s Formal Opinion No. 10 - 1977. ...... 531 
Residency requirements for governmental employment, 
whether at the state, county, or municipal level, and 
whether imposed by statute or ordinance, are valid and 
enforceable; N.J.S.A. 11:22-7 requires residency within 
the county, not only as a condition for eligibility for ap- 
pointment to the office of county detective, but also as a 
condition for continued employment in that office, and 
respondent’s employment as a county detective in the 
office of the Bergen County Prosecutor is terminated. 
Skolski v. Woodcock. App. Div. ........ 737 
N.J.S.A. 19:5-3 and 19:23-7 evidence a clear legislative 
intent that one filing a petition to be placed on the bal- 
lot for nomination as a member of the county committee 
must, at the time of filing, be fully qualified for the 
office; they do not permit the qualifications (here resi- 
dency) to be met or satisfied at some time in the future. 
Nickerson v. Capella. App. Div. stearic. 
N.J.S.A. 19:4-4.1 applies to a voter who has more than 
one place of residence where he is entitled to vote, per- 
mitting him to elect one as his voting domicile, and has 
no application here; assuming, arguendo, that it has 
application to residency requirements of candidates for 
office, it is clear from the findings of the trial judge that 
defendant does not have a dual residency. Nickerson v. 
Capella. App. Div. . .. 859 


RES IPSA LOQUITUR 

Any inference here that the explosion was due to the 
distributor’s negligence is countered by the inference 
that unknown parties tampered with, abused, or mis- 
used the soda cannister before the explosion, and the trial 
judge did not commit error in failing to charge res ipsa 
loquitur. Lynch v. Galler Seven-Up Pre-Mix Corp. Su- 
preme Ct. A ce 821 


RESTRICTIVE COVENANTS 

Dwyer v. Jung held that a restrictive covenant in an 
attorney’s partnership agreement violated DR 2-108(a), 
but there is no comparable provision of law that makes 
it illegal for a doctor voluntarily to agree to restrict 
his practice of medicine from a given area. Karlin v. 
Weinberg. App. Div. : 554 

A restrictive covenant must be based upon a good con- 
sideration, and must be ancillary to a contract of em- 
ployment; where the employment relation already exists, 
a restrictive covenant must be supported by a contract 
of employment or some other form of consideration, and 
no consideration passed to plaintiff here. Hogan v. Bergen 
Brunswig Corp. Chan. Div. 1007 

The public policy declared by Congress in ERISA is 
unequivocal: forfeitures of pension benefits because of 
post-employment competitive activity are no longer per- 
missible; while nothing in ERISA deals expressly with 
a forfeiture declared in 1975, the validity of such action 
must now be measured by federal law as embodied in 
the Act, and the action of the trustees here in declaring 
a forfeiture of plaintiff's vested interest in the profit- 
sharing plan was invalid. Ellis v. Lionikis. Chan. Div. 1094 

The existence of sufficient consideration to support a 
post-employment restraint may be found in either the 
original contract of employment or in a post-employment 
contract, where the supporting consideration is, at least 
in part, the continuation of employment; the trial judge 
erred in holding, as a matter of law, that there was a 
lack of consideration to support the restrictive covenant 
here. Hogan v. Bergen Brunswig Corp. App. Div. 1115 


RETROACTIVITY 

There is an open question whether Kent-Gault is of con- 
stitutional stature, but, even if it is, retroactivity is not 
mandated here; the absence of counsel at the North Da- 
kota juvenile waiver proceedings was extremely unlikely 
to have prejudiced defendant, and, as a first-stage retro- 
activity matter, his conviction for armed robbery in 
North Dakota cannot be disturbed; thus, his Kent-based 
argument may not be the ground for a reversal of his 
conviction at the New Jersey trial, at which the North 
Dakota conviction was introduced to affect his credibility. 
State v. Lueder. Supreme Ct. . 


Such a change of procedure as the amendment of R. 
3:5-7—to permit appellate review of an order denying 
a motion to suppress evidence notwithstanding the entry 
of a subsequent plea of guilty—which is of benefit to a 
defendant in a criminal case should be given retroactive 
effect in those cases in which final direct review has 
not been exhausted. State v. Leandry. App. Div. .... 949- 








RIGHT TO COUNSEL 

Affirmed essentially for the reasons set forth in the 
trial court’s opinion, which pointed out that this was not 
a custodial interrogation, and therefore outside the Miran- 
da rule; this discussion, insofar as it involved a right 
to consult counsel, would have been irrelevant unless the 
trial court had first determined that plaintiff had not re- 
quested that he be allowed to consult counsel before 
=~ a decision. McBride v. Atlantic City. Supreme 

t. ; ae ... 6 
McBride v. Atlantic City. Law Div. 252 


As a police officer for almost four years, plaintiff knew 
his legal rights to a hearing before discharge and also 
his rights under the criminal process; defendant munici- 
pality did not subject him to the pressures of a decision 
that under law were tantamount to coercion when he was 
asked to either resign or to stand charges of criminal 
conduct, nor were Miranda warnings required, since there 
was no custodial interrogation. McBride v. Atlantic City. 
App. Div. 252 

Initially, it is the attorney’s obligation, when he first 
meets with prospective multiple clients, to advise them 
of possible conflicts and of their constitutional rights; in 
a criminal setting, in particular, the attorney should 
carefully explore the situation, and it is suggested that, 
if the circumstances are doubtful, he recommend indi- 
vidual counsel. State v. Land. Supreme Ct. 281 

In all cases where an attorney represents more than one 
defendant, the trial court ought to advise the parties of 
their constitutional rights; the defendants may waive 
those rights, but the trial judge must make certain on 
the record that they understandingly and knowingly have 
decided to forego separate counsel. State v. Land. Su- 
preme Ct. .. ... 281 

In the absence of waiver, if a potential conflict of in- 
terest exists, prejudice will be presumed, resulting in a 
violation of the New Jersey constitutional provision guar- 
anteeing the assistance of counsel; the conflict of interest 
in one attorney’s representing both husband and wife 
here is obvious, and a remand for a new trial is in order. 
State v. Land. Supreme Ct. 281 

Faretta v. California established the principle that a 
defendant in a criminal trial has an absolute right to pro- 
ceed without counsel when he voluntarily and _ intelli- 
gently elects to do so; however, appellant did not request 
the opportunity to conduct the trial himself—he applied 
for the right to act as co-counsel—and the discretionary 
judgment of the trial court here that the interests of 
justice were better satisfied by a trial in which one coun- 
sel participated, than a trial complicated by dual repre- 
sentation, is affirmed. State v. McCleary. App. Div. . 714 


RIGHT TO KNOW 

Ordinarily, records such as the character-investigation 
record here involved should be held entirely confidential; 
but where, as here, although there are alternatives, the 
government elects to comment on the results of the in- 
vestigation in a manner reasonably implying derogation 
to the character of the individual concerned and likely 
to result in a fairly broad dissemination of such comment, 
the competing interests ought to be weighed and the re- 
sult made to depend on which concern has the greatest 
weight. Nero v. Hyland. App. Div. 262 


RIOTS 


The events here constituted a riot within the meaning 
of A & B Auto Stores v. Newark, and the city has a right 
created by N.J.S.A. 2A:48-4 to reimbursement from the 
county for expenses (overtime salaries for police and 
firemen) incurred in protecting property, regardless of 
whether that property was in fact destroyed or damaged. 
City of Newark v. County of Essex. County Ct. 24 

Even if the court had the power under N.J.S.A. 2A:48-4 
to review the mayor’s judgment, and even assuming that 
the County could prove its allegation with expert testi- 
mony, the court would not be justified in interfering with 
an executive decision during a riot on an allegation of 
a. City of Newark v. County of Essex. County 

be 24 


RIPARIAN RIGHTS 
The State possesses all incidents of ownership to ripar- 
ian lands, and has complete discretion to convey an 
interest therein and determine a consideration therefor; 
by necessary implication, it has the lesser power of 
granting licenses, revocable or otherwise, and fixing the 
amount to be charged for such license, and there is noth- 
ing in the record here to support the contention that the 
Natural Resource Council acted beyond the scope of the 
powers vested in it or exercised them in an arbitrary or 
illegal manner. Atlantic City Electric Co. v. Bardin. 
App. Div. 203 
The orders of the trial court are affirmed; it is as- 
sumed that the provision in the October 15 order providing 
that “all prior riparian grants and quit-claim deeds is- 
sued by the State shall be deemed valid and sufficient 
instruments to cut off and extinguish all . . . interest of 
the State . . . to the lands conveyed thereby” applies only 
to prior grants and quit-claim deeds of lands within the 
hatched area. City of Newark v. Natural Resource Coun- 
cil, Dept. of Environmental Protection. App. Div. .. 703 
Earlier opinion supplemented to add that nothing here- 
in is intended to relieve the Natural Resource Council of 
any duty imposed by the trial court of preparing and 
publishing an overlay for each map depicting which 
riparian grants the State recognizes as valid; this re- 
quirement applies to both the hatched and unhatched 
areas. City of Newark v. Natural Resource Council. App. 
Div. . 1067 
The State is under no obligation to convey riparian 
lands, but may simply retain title, and neither the At- 
torney General nor the Governor can be compelled to 
approve plaintiff’s application for the conveyance of the 
State’s tideland interest in plaintiff’s tract at the consider- 
ation originally approved by the Natural Resources Coun- 
cil. B. P. Oil, Inc. v. State of New Jersey. Law Div. 1221 


ROLL-BACK TAXES 

The concept of “full and fair value’ as contained in 
N.J.S.A. 54:4-23.8 is the same as that traditionally applied 
in the assessment of property: the fair market value. 


Schere v. Twp. of Freehold. App. Div. 885 
RULES 
Judicial Council 3rd Circuit Rules 89 
R. 3:5-7 Amended 89 
Rules Amended 305 
Federal Rule B-10 Amended 393 


Reports of The New Jersey Supreme Court’s Com- 


mittees ae 441 
Committee on Civil Practice Report 465 
R. 1:20 Discipline of Members of the Bar 593 


New Rule Amendments, amended July 29, 1977 to be 
effective September 6, 1977 709 
Rule Amendment (Notice to Bar re: Rule 2:4-4(a)) 1208 


SALARIES 

The deficiencies in the Board of Chosen Freeholder’s 
resolution do not call for a reversal, since they have been 
corrected by a new salary resolution, the procedures 
leading to which complied with the statute. Donato v. 
Essex County Bd. of Chosen Freeholders. App. Div. . 204 


SAVINGS AND LOAN ASSOCIATIONS 

The broader definition of ‘invest’ in N.J.S.A. 17:12B- 
165(5), which would permit savings and loan associations 
to make installment loans as well as purchase the paper, 
was the definition intended by the Legislature. Suburban 
Savings and Loan Ass’n v. N.J. Comm’r of Banking. 
App. Div. s ; : ... 879 


SCHOOLS 
The Constitution does not, under the guise of religious 
freedom, entitle the taxpayers of a district with a large 
parochial-school population to retain all of the cost-sav- 
ing benefits thereof; it therefore does not prohibit use 
of a state-aid formula that diminishes those benefits. 
Karcher v. Byrne. Law Div. 369 
September-end enrollment may well be an imperfect 
reflection of all actual school costs, but New Jersey has 
had its experience with year-end adjustments and their 
surprises; there is no reason to believe that the Legisla- 
ture wrote the Public School Education Act of 1975 to re- 
create those problems, and the Commissioner of Educa- 
tion’s practice accurately reflects the Legislature’s intent. 
Karcher v. Byrne. Law Div. 369 
There is no constitutional infirmity in the statutory pro- 
cedure by which a capital project is funded in a type-I 
school district. Garfield Bd. of Education v. City of Gar- 
field. App. Div. 414 
‘Areba School, a residential institution for emotionally 
disturbed children authorized by the N.J. Dept. of Edu- 
cation, is a school within the meaning of the laws and 
the township’s zoning ordinance. Areba School Corp. v. 
Randolph Twp. Mayor and Council. App. Div. 948 


SEARCH AND SEIZURE 
In the factual setting of this case, the designation in the 
affidavit and warrant of “‘the first-floor apartment” of a 
two-story house was as specific a description of the par- 
ticular area to be searched as the nature of the circum- 
stances reasonably permitted, and was sufficient to per- 
mit a search of all of the rooms on the first floor. State 
v. Hendricks. App. Div. 26 
There was no probable cause here to believe defendant 
to be in possession of seizable objects on the occasion in 
question; alternatively, if the circumstances were within 
the outer perimeters of probable cause, they were not 
strong enough to by-pass the warrant requirement on any 
theory of threatened loss of evidence. State v. Helton. 
Supreme Ct. 115 
A prisoner does not enjoy the same right of privacy 
as non-incarcerated persons, and official surveillance has 
traditionally been the order of the day; defendants’ mo- 
tion to suppress a conversation between them, following 
their arrest, overheard via electronic surveillance is de- 
nied. State v. Ryan. Law Div. 119 
The inherent power of the police to impound motor 
vehicles may arise in a myriad of factual situations; de- 
fendant concedes the validity of his arrest based upon 
the outstanding arrest warrant for driving while on the 
revoked list, and, having removed him from the car and 
having assumed control over it, detectives here merely 
complied with police regulations when they impounded 
and inventoried it. State v. Slockbower. App. Div. 139 
Where the proof of the prior circumstances demon- 
strates that there is a strong probability that the con- 
tinuation of the process already initiated by the shipment 
of the contraband will, in the natural course of events, 
result in the consummation of the crime at the time and 
place anticipated, the issuance of the warrant is legally 
justified. State v. Mier. App. Div. 391 
The warrant in this case, by using a statutory reference, 
rather than a listing of drugs, did not describe with any 
less particularity the things to be seized; the two statutes 
referred to in the warrant must be read as authorizing 
only the search for and seizure of controlled dangerous 
substances including marijuana, and it was marijuana 
only that tne officer executing the warrant seized. State 
v. Christow. App. Div. >, Mla 
There was no justifiable reason or probable cause for 
the officers here to make the initial intrusion by opening 
or compelling the occupant to open the van doors. State 
v. Cohen. Supreme Ct. fe 529 
The “‘fruit of the poisonous tree” doctrine prohibits the 
use in a criminal prosecution of evidence derived from 
information obtained by unlawful means, but even though 
evidence is derived from unconstitutional methods, it 
may still be admissible if it falls within the ‘‘independent 
source” or “attenuated connection’ limitations to the 


doctrine; in this case, there was an independent source 
of information on which to base the issuance of the war- 
rants, and the challenged evidence would have been in- 
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evitably discovered through legal means. State v. Mather. 
Law Div. . Oar 5A3 

In this case, no First Amendment rights were involved 
and, hence, a lesser requirement of particularity in the 
descriptions in the warrants is required; while writings 
were seized, they concern commerce, not literature, and 
hence the First Amendment does not come into play. 
State v. Tunnel Citgo Services. App. Div. 811 


Sc long as the searches were constitutionally authorized, 
as they were here, the fact that certain items not cov- 
ered by the warrants were seized does not invalidate the 
searches, nor classify them as general and therefore 
unauthorized seizures; the remedy under the circum- 
stances is one of exclusion only, and the trial court here 
directed the return of such items. State v. Tunnel Citgo 
Services. App. Div. 811 


Here, where over 20 months have elapsed without ap- 
parent action or explanation on the part of the State, the 
State’s continued retention of the seized records, under 
the circumstances, is unreasonable. State v. Tunnel Citgo 
Services. App. Div. 811 


Here, where the first arrest was of someone leaving 
the tavern under surveillance carrying a brown package 
that contained lottery slips (confirming the modus ope- 
randi), it was of no moment that no warrants existed to 
search and arrest other individuals seen leaving the tav- 
ern carrying brown, wrapped packages; time wouid not 
have permitted the obtaining of additional warrants, and 
the police had probable cause to stop and search those 
automobiles and occupants. State v. Carangelo. Law 
Div. 884 

Unlike the rules or statutes of other jurisdictions that 
fix the time for execution of a search warrant by such 
words as ‘“‘forthwith’’ or ‘‘immediate,”’ R. 3:5-5 provides 
for a 10-day period, and the fact that a warrant was un- 
timely served does not by that fact alone destroy its 
vitality; even an unreasonable delay (not to exceed 10 
days) will not vitiate a search warrant unless the de- 
fendant can show absence of probable cause at the time 
the warrant was executed, or legal prejudice to the sus- 
pect caused by the delay, and the fact that incriminating 
evidence was discovered in the search is not grounds for 
complaint. State v. Carangelo. Law Div. 884 


Such a change of procedure as the amendment of R. 
3:5-7—to permit appellate review of an order denying 
a motion to suppress evidence notwithstanding the entry 
of a subsequent plea of guilty—which is of benefit to a 
Gefendant in a criminal case should be given retroactive 
effect in those cases in which final direct review has not 
been exhausted. State v. Leandry. App. Div. 949 

It cannot be said that the entry of the police here, un- 
der the reasonable belief that a person who had been 
shot was on the premises, was unlawful; the denial of 
the motion to suppress evidence is affirmed. State v. Le- 
andry. App. Div. 949 

The notion that a search originally justified may be 
without limit is rejected; where, as in this case, the only 
basis for the search of the vehicle is an empty roach 
clip and a vial containing traces of marijuana, a search 
that interferes with the structural integrity of the vehicle 
itself is fatally excessive in its scope, and the trial court 
erred in failing to suppress its fruits. State v. Murray. 
App. Div. 986 

The police here would have been derelict in the per- 
formance of their duties had they not made the limited, 
weapons search of the person accurately described by an 
anonymous “‘tip’’ that he had a gun in his possession; 
comparative vulnerability of the policemen involved is a 
highly relevant factor to the justification of the police 
conduct, and there is no doubt that reasonable justifica- 
tion existed in this case; the motion to suppress the 
handgun seized was rightly denied. In re State in the 
interest of H.B. Supreme Ct. 1181 


This decision, justifying a protective frisk, is intended 
to be narrow enough to be understood as comprehending 
only lethal material, vis-a-vis gambling paraphernalia or 
narcotic contraband, for instance. In re State in the in- 
terest of H.B. Supreme Ct. 1181 | 

The State’s position that whatever is lawfully observed 
without a warrant may be seized without a warrant, re- 
gardless of its location, is without the support of reason 
or persuasive authority, and a “plain view” observation 
from adjoining property of marijuana plants in defend- 
ant’s backyard did not justify a warrantless intrusion 
and seizure; the State has not sustained its heavy burden 
of proving ‘exigent circumstances’’ to excuse the obtain- 
ing of a warrant here. State v. O’Herron. App. Div. 1197 





SECURED INTERESTS 


A secured party has an affirmative duty to give notice 
to a debtor when the collateral has been seized with the 
possibility of forfeiture, and the Bank’s actions here (in 
failing to give notice of the seizure of the vehicie by the 
police) fall short of meeting the burden of proof that falls 
on them as the secured party in establishing that they 
have disposed of the debtor’s coliateral in a commercially 
reasonable manner within the meaning of N.J.S.A. 12A:9- 
504(3). New Jersey Bank v. Green. County District Ct. 49 


SECURITIES 


Shares in a housing cooperative that entitle the pur- 
chaser to lease an apartment in the cooperative, and do 
not possess the common attributes of stock as enumer- 
ated in United Housing Foundation, Inc. v. Forman and 
Grenader v. Spitz, are not securities within the intend- 
ment of New Jersey’s Uniform Securities Law; therefore, 
one who engages in the business of selling such shares is 
not required to register with the Bureau of Securities as 
a broker-dealer or agent. AMR Realty Co. v. State Bureau 
of Securities. App. Div. 833 
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SECURITY DEPOSIT 

The landlord here was prohibited from serving upon 
the tenant the notices to quit, and from instituting this 
action for possession, by reason of the tenant’s failure 
(or refusal) to comply with the terms of the tenancy, 
altered by the landlord as a reprisal for the tenants’ 
efforts to enforce her rights under N.J.S.A. 46:8-19, and 
the rebuttable presumption that such notices to quit and 
alteration of the terms of the tenancy without cause con- 
stituted a reprisal, was clearly not overcome by the land- 
lord; beyond this, if the landlord were permitted to im- 
mediately make a new demand for a security deposit 
after the tenant had pursued her remedy with respect to 
the old security deposit, the sanction provided by N.J.S.A. 
46:8-19 would be meaningless. Delmat Corp. v. Kahn. 
App. Div. 476 

The earlier opinion, 149 N.J. Super. 329 (1977), held 
that shares in a housing cooperative that entitle the pur- 
chaser to lease an apartment in the cooperative, and do 
not possess the common attributes of stock, are not se- 
curities within the intendment of N.J.S.A. 49:3-47 et seq.; 
since the sole purpose of the remand was to apply that 
definition to the facts after supplementation of the rec- 
ord, the appeal is dismissed as moot. AMR Realty Co. v. 
N.J. Bureau of Securities. App. Div. 1092 





SELF-INCRIMINATION 


It is not incriminatory to know a person whose name 
is associated with organized crime, and the ‘Do you 
know—?”’ question is not the type to furnish a link in the 
chain of evidence; the witness must demonstrate a basis 
for the claim of self-incrimination if he refuses to answer 
such questions here. In re Ippolito. App. Div. 72 


A prisoner does not enjoy the same right of privacy 
as non-incarcerated persons, and official surveillance has 
traditionally been the order of the day; defendants’ mo- 
tion to suppress a conversation between them, following 
their arrest, overheard via electronic surveillance is de- 
nied. State v. Ryan. Law Div. 119 

United States of America v. Garcia. 3rd Circ. 122 

It was manifestly improper to use defendant’s silence 
to attack his self-defense theory as a fabrication; because 
this defense was at the very heart of the case, the prose- 
cutor’s action was of such a nature as to have been 
clearly capable of producing an unjust result, and hence 
- the magnitude of plain error. State v. Lyle. Suprem 

t. 545 

The immunity granted by N.J.S.A. 2A:81-17.2a2 is self- 
executing, and requires no assertion by the witness or 
confirmatory action by the court or the State; however, 
the trial court’s failure to recognize the self-executing 
nature of the statutory grant does not necessitate dis- 
missal of the indictment here, which was based on suf- 
ficient legitimate and independent proofs. State v. Gora. 
App. Div. 598 

Dismissal of the indictment was not required here, 
and the immunity given defendant by N.J.S.A. 2A:81- 
17.2a2 adequately protected his Fifth Amendment rights; 
so far as N.J.S.A. 2A:81-17.2a1 et seq. limits defendant’s 
common-law privilege against self-incrimination in its 
application to a public employee who is called on to 
testify upon matters directly related to the conduct of 
his office, it has not been shown to be an improper exer- 
= of the legislative power. State v. Vinegra. Supreme 

: 633 

The Appellate Division incorrectly reversed the order of 
the Law Division directing the witness to testify before 
a grand jury, pursuant to the Witness Immunity Act, on 
the ground that there was “no public need” for the in- 
formation sought of the witness and that compelling him 
to testify under the circumstances would be “stripping” 
him of his constitutional right to remain silent; the At- 
torney General was acting here well within his authority 
to investigate and prosecute crime, and the witness was 
not denied his Fifth Amendment privilege not to be 
compelled to incriminate himself. In re Thomas K. G. 
Tuso. Supreme Ct. 640 

Testimony compelled under a grant of immunity in a 
criminal case should be admissible against that party in 
a wholly civil proceeding not involving sanctions for 
criminal activity; this case, where jhe government is 
merely interposing a defense to an affirmative claim for 
damages under a contract, is clearly of a non-criminal 
nature, and respondent’s immunized testimony is admis- 
sible. Manning Engineering, Inc. v. Hudson County Park 
Comm’n. Supreme Ct. 749 

The only plausible reason to account for defendant’s 
absence from trial here is his desire to evade the poten- 
tial results of the judicial process, and the State may 
present evidence of defendant’s flight; it is for the jury 
to determine whether such conduct rises to the level of 
consciousness of guilt. State v. Andrial. Law Div. 880 

The immunity device will only be deemed a sufficient 
answer to a claim of Fifth Amendment privilege if the 
scope of immunity afforded is commensurate in all re- 
spects with the privilege against self-incrimination that 
it replaces; the proposed use here of the immunized 
grand-jury testimony to impeach defendant’s trial testi- 
mony would not leave defendant and the State in the 
position each would have occupied had defendant’s claim 
of privilege been honored, and the grant of use immunity 
pursuant to N.J.S.A. 2A:81-17.2a2 precludes such use: 
the State’s reliance upon Harris v. New York is inappro- 
priate. State v. Portash. App. Div. 986 

The prosecutor’s question to the trooper about whether, 
at the scene, either defendant did ‘‘anything to aid your 
investigation” was clearly an improper one. State v. 
Murray. App. Div. 986 

Questions about why a defendant did not give the police 
certain information at the scene of an arrest must be 
approached with full awareness of the hazards they con- 
tain, and should only be asked on rare occasions when 
clearly justified by other circumstances. State v. Mur- 
ray. App. Div. 986 





In view of the factual background here, it is obvious 
that to require defendant to comply with N.J.S.A. 2A:97-2 
and report the commission of the offense would deprive 
him of his Fifth Amendment privilege to not incriminate 


himself. State v. Conquest. Law Div. .. . 1004 

Under the circumstances here, the information sought 
by the detective as to defendant’s address and the name 
of the person with whom he was living was ministerial in 
nature and outside the constitutional protection afforded 
against self-incrimination, and it was error to suppress 
the evidence obtained in a search of the home where 
defendant was living. State v. Cunningham. App. Div. 1167 


SENIOR CITIZENS 


A legislative category of economically needy senior 
citizens is sound, proper, and sustainable as a rational 
classification, but compelled subsidization of needy senior 
citizens’ rents by landlords, or by tenants who happen to 
live in an apartment building with senior citizens, is an 
improper and unconstitutional method of solving the prob- 
lem. Property Owners Ass’n of North Bergen v. Twp. of 
North Bergen. Supreme Ct. ; ae 869 


SENIORITY 


Petitioner’s four-month leave from his civil service 
position for initial active training in the military reserves 
was improperly deducted from the calculation of his 
seniority. In re Fidek. App. Div. . as 


SENTENCING 


The choice of institution by the sentencing judge should 
not be disturbed on appeal unless manifestly inappro- 
priate or unsuited to the corrective purposes indicated 
by an appraisal of both the offender and the offense. State 
v. Knight. Supreme Ct. ND 6 a 

The crimes of which defendant stands convicted are 
serious and his past record demonstrates his unwilling- 
ness to cooperate with non-custodial supervision; there 
was no abuse of discretion by the sentencing judge. State 
v. Knight. App. Div. 162 


A juvenile who receives a custodial disposition is en- 
titled to credit for time spent in custody between his ar- 
rest and the commitment. State in the interest of W.M. 
App. Div. 366 

Where the meaning of a sentence is uncertain, the court 
should resolve such a controversy in favor of liberty, 
particularly where, as here, the lack of specificity can 
be traced to the State’s own omission; a sentence im- 
posed under the circumstances presented here must run 
concurrently—not consecutively—with the sentence pend- 
ing in Florida. State v. Corbitt. Law Div. 391 


Defendant was not in custody within the intendment of 
R. 3:21-8 and is not entitled to credit on a custodial 
sentence for time spent by him, between his arrest and 
the imposition of sentence, in an in-patient drug-abuse 
treatment center (a condition of his release on bail pend- 
ing trial). State v. Smeen. App. Div. 422 


Defendant was 30 years old and could not be sentenced 
to an indeterminate term at the Youth Correctional In- 
stitution Complex; he must be sentenced to State Prison 
if concurrent terms of four to six years are imposed, 
but larceny of property valued between $200 and $500 
is a misdemeanor that carries a maximum sentence of 
three years; the matter is remanded to the trial court 
for the imposition of proper sentences. State v. Knight. 
App. Div. 507 


‘Minimum-maximum sentences which are concurrent in 
part and consecutive in part may be aggregated for the 
determination of actual parole eligibility dates, com- 
mutation, county jail, work and minimum security cred- 
its. Attorney General’s Formal Opinion No. 8 - 1977. .. 530 


In cases of a split custodial and probationary sentence, 
the provisions of N.J.S.A. 2A:16416 alone govern re- 
sentencing for violation of probation; here, the sentence 
for violation of probation clearly exceeded the unserved 
portion of the original sentence to the county institution, 
and is illegal. State v. McCue. App. Div. 622 


_ There can be no question that the phrase ‘‘at any time”’ 
in R. 3:21-10(b), providing for motions for transfer to a 
drug-treatment program, was meant to be interpreted 
literally. State v. Robinson. App. Div. .- 631 


The rule that an indeterminate sentence should not 
specify a maximum term for an offense, even if it is less 
than the statutory maximum-indeterminate sentence, 
should apply to a juvenile-delinquency disposition for an 
indeterminate term to a reformatory. State in the Interest 
of T.B. App. Div. of 683 


There should be a separate disposition as to each 
charge for which a juvenile has been adjudicated de- 
linquent; if the offenses arise out of a single transaction, 
involve precisely the same conduct, or are so _ inter- 
related as to constitute a single delinquent event, the 
court may impose a single disposition covering all of the 
offenses by way of one indeterminate term to the reform- 
atory; in that event, the reasons therefor should be stated 
in the order of disposition. State in the interest of T.B. 
App. Div. ; 683 


The discretion conferred by R. 3:21-10(b)(2), which 
authorizes the court to amend a custodial sentence to 
permit the release of a defendant because of illness or 
infirmity, does not extend beyond the scope of initial 
discretion in sentence imposition; defendant’s term of life 
imprisonment was mandated by N.J.S.A. 2A:1134 and, 
since there was no judicial discretion to impose any 
lesser sentence in the first instance, there can be no dis- 
cretion to reduce it now. State v. Stanley. App. Div. _ 789 


The crime here of paying a jockey a $1,000 bribe to lose 
a horse race—with its potential to defraud literally thous- 
ands of patrons of countless dollars—cries out for the 
deterrent purpose of custodial sentencing, lest others 


consider that it can go unpunished except to the extent 
of a non-custodial sentence and fine. State v. Sipp. App. 
Div. 836 

If the sentencing judge should decide that an indeter- 
minate sentence is not appropriate, he is without juris- 
diction to order that the maximum-minimum sentence he 
has imposed should be served at a Youth Complex facility, 
although he can recommend it; the ultimate determination 
as to where the fixed sentence shall be served is exclu- 


terms imposed for the three breaking and entry offenses, 
not within the scope of the Sex Offender Act, which 
stemmed from sexually aberrant impulses; the State 
Prison terms imposed shall, instead, be served concur- 
rently with appellant’s commitment for treatment under 
the Act. State v. Gibson. App. Div. .............. 874 


The suspended sentence imposed on the accusation 
here may result in an overlapping between parole, fol- 
lowing service of the prison term, and probation on the 
suspended sentence, but such does not result in a pro- 
scribed ‘split’? sentence; if parole and probation run 
together, it is assumed that the two agencies will decide 
the terms and manner of defendant’s supervision when 
released. State v. Sanchez. App. Div. ................. 882 


When defendant paid the fines imposed by the original 
judgment of conviction, the sentences were deemed to 
have been fully executed, and the trial court did not 
have the power to increase the fine on one count of the 
indictment after conviction on another count was reversed 
on appeal; defendant is therefore entitled to a refund of 
$10,000. State v. Vaccaro. App. Div. serena eee 


Defendant’s arrest in New York on a complaint charging 
him as a fugitive from justice in New Jersey on two 
murder indictments was pursuant to constitutionally man- 
dated action by the New York executive power; when he 
refused to waive extradition, and his request for a hearing 
was granted, that was equivalent to the return of a writ 
of habeas corpus; from that time until the date when the 
propriety of his arrest was determined, he was in the 
custody of the New York count—not as the result of any 
action of New Jersey, but as the result of his own action 
in seeking the writ; he cannot be given credit on his sen- 
tences for the two convictions of murder for the time he 
spent in out-of-state custody while resisting extradition 
efforts. State v. Sinacore. Law Div. 921 


R. 3:21-4(e) mandates a statement of reasons for the 
imposition of a custodial sentence, and it is not enough 
merely to note the seriousness of the offense and the need 
for punishment; the sentence imposed here cannot be 
fairly appraised on the record, and the matter is re- 
manded for an amended statement of reasons. State v. 
Sanducci. App. Div. 921 


The authority of United States v. Jackson is confined to 
the case of a choice between trial and a plea of guilt 
when a possible consequence of the former, and only of 
the former, is the death penalty; alternatively, if the 
authority of Jackson goes beyond that situation, any 
encouragement of a defendant to plead non vult under 
N.J.S.A. 2A:113-3, -4, and thereby waive his right to 
trial, is not the result of an unnecessary procedural de- 
vice, but a highly useful and desirable one, and the en- 
couragement thereof is not an impermissible infringement 
of defendant’s Fifth Amendment rights; the equal pro- 
tection attack upon the statutory scheme is also without 
merit. State v. Corbitt. Supreme Ct........ 973 


A judge should not agree to a plea bargain involving 
dismissal of the more serious charge of intent to dis- 
tribute, and then sentence for simple possession (here, of 
25 lbs. of marijuana) on the basis of elements unique to 
the dismissed count. State v. Marzolf. App. Div. .... 1005 


Although the sentencing judge must give serious con- 
sideration to the report and recommendation of the Diag- 
nostic Center—and departure should be rare, and then 
only for cogent reasons precisely expressed in the dis- 
position procedure—the Legislature did not intend the 
recommendation to be controlling, and the disposition of 
the sex offender is committed to the sound discretion of 
the trial judge. State v. Tissot. App. Div. 1019 


Incarceration of an individual defendant, if given suf- 
ficient and wide notoriety by the media, will deter others 
from violating the antitrust laws of New Jersey; defendant 
is sentenced to two concurrent terms in the county cor- 
rectional center and to a fine that represents his average 
annual salary from the co-defendant corporation. State 
v. Lawn King, Inc. Law Div. ....... sae .. 1096 


As a‘result of an illegal scheme, substantial profits 
have been earned, not only by the corporation, but also 
by dealers and the creditors with whom it dealt, and it is 
not unreasonable to suggest that any fine imposed, if too 
great for the corporation to pay at this time, could well 
be financed by such dealers and creditors; the corpora- 
tion is fined $120,000. State v. Lawn King, Inc. Law 
Div. . << error | 


For some unexplainable reason, the trial judge thought 
that, even though count I had been merged into count IV 
and defendant had been acquitted on count I, the maxi- 
mum sentence imposable on count I was still viable; in 
so doing, he erred, and the matter is remanded for 
sentencing. State v. Parker. App. Div. .. 1174 


Although on appeal, this matter was no longer a “‘case 
pending” after defendant had been sentenced for drunk 
driving by the county clerk, which preceded the effective 
date of chapter 29’s more lenient discretionary penalty 
provision; having been convicted prior to the effective 
date, defendant has the right to apply for the qualified 
relief allowable under section 6, but she is not entitled 
to an order of remand for plenary resentencing in accord- 
ance with the new sentencing scheme. State v. Duswalt. 
App. Div. 1186 





SEPARATION AGREEMENTS 
Where eauitable distribution is sought pursuant to N.J. 
S.A. 2A:34-23, an earlier separation agreement will be a 
bar to such relief only if, and to the extent that, it can 
qualify as a property settlement, and can likewise be 
shown to have been fair and equitable. Smith v. Smith. 
Supreme Ct. 153 
Because support payments are intimately related to 
equitable distribution, and because trial judges should 
have the utmost leeway and flexibility in determining 
what is just and equitable in making allocations of mari- 
tal assets, henceforth the standard of proof as to change 
of circumstances shall be the same, regardless of whether 
the support payments being questioned were determined 
consensually or by judicial decree. Smith v. Smith. Su- 
preme Ct. 153 
When the parties to a divorce action have previously 
entered into a separation agreement accompanied by a 
separation in fact, the date at which the marriage will 
be held to have terminated, for purposes of determining 
and valuing assets eligible for equitable distribution, will 
be the date of the agreement. Smith v. Smith. Supreme 
Ct. : eee he ee ac Ace foo cng te ee 
In light of what was said in Smith v. Smith—that a pre- 
1971 separation agreement, concerned almost exclusively 
with support provisions and effecting no real change in 
the property interests of the spouses, does not bar a 
later claim for equitable distribution in a divorce pro- 
ceeding instituted under the new law—the agreement here 
cannot be said to be of such a nature as will foreclose a 
claim for equitable distribution. Carlsen v. Carlsen. Su- 
preme Ct. oe ; eee 158 
Separation agreements between spouses (unenforceable 
at law) have long been considered to fall within the cate- 
gory of contracts enforceable in equity, but only if found 
to be just. Carlsen v. Carlsen. Supreme Ct. .. 158 


SERVICE 


The Florida resort had sufficient contact with New Jer- 
sey to support the long-arm service of process; if not 
only advertised in publications that circulated in New 
Jersey, it also maintained direct communication with 
former guests residing here. Radigan v. Innisbrook Re- 
sort and Golf Club. App. Div. 885 


SEX DISCRIMINATION 


A subsequent, voluntary, rectification of an earlier act 
of discrimination may be laudable, but it does not erase 
the discriminatory act that has taken place, and it is no 
answer for the University to say that, had plaintiff only 
been patient, she would have had her promotion in a few 
months. Peper v. Princeton Univ. Bd. of Trustees. App. 
Div. 978 

In view of plaintiff’s establishment of a prima facie 
employment-discrimination case—that, although qualified, 
her request for promotion was denied and men having no 
greater qualifications were subsequently promoted—it 
then became incumbent upon the University to come 
forward with an explanation at least suggestive that the 
admitted, disparate treatment was not based on her sex, 
and this it utterly failed to do; since she was discrimi- 
nated against because of her sex, she is clearly entitled 
to the monetary damages she seeks. Peper v. Princeton 
Univ. Bd. of Trustees. App. Div. ree 

Although pursuit of administrative relief from the Di- 
vision on Civil Rights might have been more appropriate 
and expeditious than direct resort to the court, plaintiff 
was nevertheless entitled to invoke the Superior Court’s 
concurrent jurisdiction over practices alleged to be in 
violation of the Law Against Discrimination. Peper v. 
Princeton Univ. Bd. of Trustees. App. Div. 978 


SETTLEMENTS 


Under the Comparative Negligence Act, where, as here, 
the settling defendant is found 0% negligent and the re- 
maining defendant found 100% negligent after trial, the 
plaintiff will receive the settlement plus the full verdict. 
Rogers v. Spady. App. Div. . ; ere 


SEX OFFENDER ACT 


State v. Clark mandates vacation of the consecutive 
terms imposed for the three breaking and entry offenses, 
not within the scope of the Sex Offender Act, which 
stemmed from sexually aberrant impulses; the State 
Prison terms imposed shall, instead, be served concur- 
rently with appellant’s commitment for treatment under 
the Act. State v. Gibson. App. Div. ore eee 

Although the sentencing judge must give serious con- 
sideration to the report and recommendation of the Diag- 
nostic Center—and departure should be rare, and then only 
for cogent reasons precisely expressed in the disposition 
procedure—the Legislature did not intend the recommen- 
dation to be controlling, and the disposition of the sex 
offender is committed to the sound discretion of the trial 
judge. State v. Tissot. App. Div. 1019 


SHERIFF’S OFFICERS 

Failing to promptly report a serious crime is a grave 
offense, which may itself constitute an indictable crime, 
and the Civil Service Commission erred in reducing de- 
fendant’s penalty of removal from employment as a 
sheriff’s officer. Bergen County Bd. of Chosen Freeholders 
v. Miller. App. Div. 79 


SOCIAL SECURITY 


Since New Jersey does not use federal funds to provide 
medical aid to those who are medically needy, there is 
no mandate, federal or otherwise, requiring New Jersey 
to provide appellant with Medicaid benefits; although 
she will be required to assume the added burden of pay- 
ing her monthly medical bills herself as a result of her 
increased Social Security benefits, which render her in- 
eligible for Medicaid, the remedies, if any, to the prob- 
lems here are for legislative action on the federal and 
state levels. Gould v. Klein. App. Div. .. 923 





SOLID WASTE 

The Administrative Procedure Act does not create a 
substantive right to an administrative hearing; it merely 
prescribes the procedure to be followed in the event that 
an administrative hearing is otherwise required by statu- 
tory law or constitutional mandate, and the tewnship here 
was without a constitutional, statutory, or administrative 
right to a hearing prior to the Department of Environ- 
mental Protection’s granting a certificate of registration 
to respondent for the operation of a solid-waste transfer 
station in the township. In re application of Modern In- 
dustrial Waste Service, Inc. App. Div. 1168 


SPEEDING 


The right to attack at trial the qualifications and ca- 
pacity of the VASCAR operator does not warrant an 
order in the midst of trial to compel him to undergo a 
medical examination for that purpose; such an order is 
not consonant with the summary nature of the trial of a 
traffic offense, and the court rules do not permit any type 
of discovery in cases involving traffic violations. State v. 
Smithson. App. Div. .... RR ere 

Where, as here, the police officer testifies under oath 
to the speed limit, enough has been produced that a judg- 
ment against defendant for speeding cannot be said to be 
fatally defective if that testimony remains uncontro- 
verted and is believed; State v. Tropea distinguished. 
State v. Craig. App. Div. 964 

Although the courts will take judicial notice of instru- 
ments for detection of speeding that operate on the prin- 
ciple of radar, there is no evidence of a competent nature 
here establishing that the particular instrument used in 
this case operated on the radar principle; the State may 
move for retrial if it believes that the requsite proof of 
the scientific reliability of the Ra-Gun is available. State 
v. Boyington. App. Div. 1178 


SPEEDY TRIAL 


In considering defendant’s claim that he was denied 
his constitutional right to a speedy trial, the approach 
to be used is a balancing test in which conduct of both 
the prosecution and the defendant is weighed, and four 
factors are identified: (1) the length of the delay, (2) 
the reasons assigned by the government to justify the 
delay, (3) defendant’s responsibility to assert his right, 
and (4) prejudice to defendant in (a) oppressive pretrial 
incarceration, (b) anxiety and concern, (c) impairment 
of the defense; because of a mixup and lack of organiza- 
tion in the prosecutor’s office, the charge here was not 
brought to trial within a period reasonable by constitu- 
tional standards, and the indictments are dismissed. 
State v. Moore. App. Div. 476 

The effort of the State here to attribute the inordinate 
delay of 46 months between arrest and indictment to 
administrative lag and priorities is without substance 
where the failure relates to the delay in presenting the 
case to a grand jury, which does not involve the com- 
plexities of preparing a case for trial. State v. Merlino. 
App. Div. 1092 

It is inappropriate to assign much significance to the 
failure of a defendant to go through the abortive process 
of moving for a dismissal of a complaint prior to the 
return of an indictment; defendants moved promptly 
here after the return of the indictment, and their right 
to dismissal of the indictment because of the denial of 
the constitutional right to a speedy trial should not hinge 
upon their failure to move prior thereto. State v. Merlino. 
App. Div. 1092 


STANDING 


A liberal approach on the issue of standing is to be ap- 
plied to cases involving an attack on exclusionary zoning 
ordinances, and it was error to dismiss the complaint 
here for lack of standing of the two individual plaintiffs, 
who assert that they are required to commute substantial 
distances to their jobs due to the absence of adequate and 
affordable housing within the defendant communities. 
Urban League of Essex County v. Twp. of Mahwah. App. 

A county welfare board that has terminated or reduced 
a recipient’s AFDC grant may obtain judicial review 
from a final Fair Hearing of the Division of Public Wel- 
fare in which the director reversed or revised the decision 
of the board. Essex Co. Welfare Bd. v. Dept. of Institu- 
tions and Agencies. App. Div. 480 

The township does not have standing in this action to 
appeal the findings of the zoning board. Twp. of Dover 
v. Dover Bd. of Adjustment. Law Div. 830 

The settlement of the automobile negligence action here 
has completely dissipated plaintiffs’ standing to attack 
the constitutionality of the No-Fault Act, either partially 
or in its entirety; such important questions should not be 
dealt with in the abstract without a factual framework, 
absent here, that makes judicial intervention appropriate. 
Rybeck v. Rybeck. App. Div. 878 


STATE AGENCIES 

N.J.A.C. 13:35-7.1, which provides that “any major 
surgical procedure shall only be performed by a duly 
qualified surgeon with a duly qualified assisting physician, 
or a duly qualified surgical resident . . .” falls entirely 
within the ambit of the statutory powers and duties, ex- 
press and implied, of the State Board of Medical Exam- 
iners to regulate the practice of medicine and surgery 
and secure to the people the services of competent, quali- 
fied practitioners of these healing arts; those affected by 
the rule are given fair notice of the prohibited conduct. 
Garden State Community Hospital v. State Board of Med- 
ical Examiners. App. Div. . : 561 

A County Mosquito Extermination Commission, such as 
formerly existed in Hudson County, was not a state agen- 
cy but a county agency and could be abolished under the 
Optional County Charter Law. County of Union v. State 
of N.J. Law Div. seer “0 4a 
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The Healtn Care Administration Board erred in giving 
conciusive weight to the Department of Health statistics 
showing an excess of medical/surgical beds in Essex 
County; it is not sufficient for the Board to consider only 
the number of beds available in the area—particularly 
where the area designated by the Department as the 
“area to be served’? may not coincide with the area for 
which the services will, in fact, be provided—that would 
permit the Board to ignore the need for special services 
in the area. Irvington Gen’! Hospital v. Dept. of Health. 
App. Div. 790 


STATE EXECUTIVE COMMISSION ON 
ETHICAL STANDARDS 
Meetings to discuss complaints and investigations into 
complaints of violations of Conflict of Interest Act may 
be held in closed session. Attorney General’s Formal 
Opinion No. 2 - 1977. 208 
Meetings to discuss advisory opinions must be held in 
open public session unless discussion constitutes an 
unwarranted invasion of privacy. Attorney General’s For- 
mal Opinion No. 2 - 1977. 





STIPULATIONS 


Reliance by the Division of Tax Appeals on the alleged 
stipulation was erroneous: in order for a stipulation to 
afford a basis for a judicial decision, its terms must be 
definite and certain, and must be assented to by the par- 
ties or those representing them; further, a stipulation 
will not be construed so as to give to it an effect of an 
admission of a fact obviously intended to be controverted; 
and lastly, a stipulation is impermissible in the inter- 
pretation of a statute—in matters of law, especially pub- 
lic law, the court is never foreclosed by the silence or 
stipulation of the litigants. Schere v. Twp. of Freehold.’ 
App. Div. 885 


STOCK 

Where, as here, the uncompensated guarantor’s obliga- 
tion contemplated a bank loan made in accordance with 
the law, the bank’s violation of the federal margin re- 
quirements of Regulation U and the usury laws of New 
Jersey discharges that obligation, and the pledgor is 
entitled to a return of his stock. Peoples National Bank 
of New Jersey v. Fowler. Supreme Ct. .. 395 


STRICT LIABILITY 
This is the proper time to extend the concept of strict 
liability in New Jersey to those who store ultrahazardous 
or pollutant substances; if such substances escape, a de- 
fendant is answerable to one who suffers a provable loss 
thereby. City of Bridgeton v. B. P. Oil, Inc. Law Div. 272 
Whether a product (such as, here, blood for a trans- 
fusion) qualifies as ‘“‘unavoidably unsafe” is to be deter- 
mined by the nature of the substance, and where the doc- 
trines of strict liability in tort or breach of warranty are 
concerned, the source of the substance is not relevant. 
Moore v. Underwood Memorial Hospital. App. Div. . 431 
Strict Tort Liability—An Update, by Nathan Baker 749 
In the context of establishing strict liability in tort, a 
plaintiff must establish that a defect was present while 
it was in control of the particular defendant; here, where 
the soda cannister that exploded was on the premises of 
the bar for a period of time sufficient to permit frequent 
handling by third persons, plaintifis have not met this 
requirement. Lynch v. Galler Seven-Up Pre-Mix Corp. 
Supreme Ct. 821 
Plaintiff claimed that the car accident was proximately 
caused by a defective windshield wiper, and, regardless 
of how his cause of action may be characterized, it is 
now to be included within the doctrine of strict liability 
in tort; the recall letters were properly admissible in 
evidence for the limited purpose of determining whether 
the defect arose while the vehicle was in the control of de- 
fendants. Manieri v. Volkswagenwerk A.G. App. Div. 1014 


SUBDIVISIONS 

When a municipality by its local law creates an exempt 
class, it is truly exempt from approval and regulation 
except as to the criteria that local law establishes for 
exemption; the applicant here satisfied the criteria estab- 
lished by the municipality in its own ordinance for the 
exempt category of subdivisions, and the act of the plan- 
ning board (affirmed by the township committee), in 
denying exempt-status classification was arbitrary. Lake- 
land Parks, Inc. v. Washington Twp. App. Div. ~ 494 

The principles established in Popular Refreshments, Inc. 
v. Fuller’s Milk Bar are equally applicable here, where 
the partition judgment was a contrived one, sought and 
effectuated by the purchasers of the property in question 
for the sole purpose of avoiding the applicable municipal 
and state subdivision controls; a partition decree so 
motivated, and unsupported by any evidential basis, can- 
not be considered an exempt court-ordered subdivision 
under N.J.S.A. 40:55-1.2. Mt. Laurel Twp. v. Barbieri. 
App. Div. 928 


STRICT LIABILITY IN TORT 

A sewage system that places raw effluent upon the 
surface of the yard of a dwelling house is “in a defective 
condition, unreasonably dangerous to the user or con- 
sumer,’’ and it is no perversion of Henningsen v. Bioom- 
field Motors and Schipper v. Levitt to apply the principles 
of strict liability in tort to this developer. Patitucci v. 
Drelich. Law Div. 1167 
SUBPOENAS 

Ifa parolee desires the right of subpoena he shall make 
a motion before the Parole Board for that purpose and, 
upon a showing that the proposed witness would offer testi- 
mony material to the issue as to whether the parolee had 
in fact violated the conditions of his parole, the right of 
subpoena shall be granted. N.J. State Parole Bd. v. 
Powell. App. Div. 553 

Decision in State v. Powell [digested at 100 N.J.L.J. 
553] is vacated. State v. Powell. App. Div. 592 
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SUBPOENAS, Cont’d 
The subpoena power provided in N.J.S.A. 34:13A-6(e) 
may be used by the Public Employment Relations Com- 
mission in unfair-practice proceedings to the end that 
the “exclusive power’ vested in it by N.J.S.A. 34:13A- 
5.4(¢c) may be properly and effectively exercised; the 
Commission is to determine unfair-practice cases only 
after full (not partial) hearings. Newark Bd. of Ed. v. 
Newark Teachers Union, Local 481, AFT, AFL-CIO. App. 
Div. 1041 
Insofar as the union’s counter-proposals were provided 
to the mediator for transfer to the respondent, they do 
rot constitute “information disclosed by a party to a medi- 
.tor in the performance of his mediation functions’’ pro- 
tibited from disclosure by N.J.A.C. 19:12-3.4. Newark Bd. 
of Education v. Newark Teachers Union, Local 481, AFT, 
AFL-CIO. App. Div 1041 
The Supreme Court’s mandate for confidentiality of PTI 
records and files can not be disregarded; in addition, 
the subpoena duces tecum here, for all PTI records and 
files. is unreasonable in its demands and also seeks ac- 
cess to materials that the court is prohibited from con- 
sidering at the review hearing. State v. Forbes. Law 
Div. 1174 
To allow defendant to subpoena the PTI program di- 
rector to testify at the review hearing regarding his re- 
jection of defendant for the PTI program is improper. 
State v. Forbes. Law Div. 1174 


SUBROGATION ; 
Since the accident that resulted in decedent’s fatal in- 
juries involved a private, passenger automobile as well 
as a train, he was entitled to the PIP benefits awarded 
him under his policy, but it does not necessarily follow, 
however, that N.J.S.A. 39:6A-9 applies as well; the ap- 
plication of the subrogation provision in a situation as 
exists here would violate N.J.S.A. 39:6A-16, which calls 
for a liberal construction of the No-Fault Act in order to 
effectuate its goals. Marriner v. Koenig. Law Div. 686 
Since the insured here was injured while on National 
Guard duty when the jeep in which he was riding col- 
lided with a private vehicle, and he neither paid for the 
treatment provided by the veterans administration facility 
nor became liable for the treatment rendered, he did not 
“incur” such medical expenses, and the no-fault carrier 
is not liable for them; exonerating the carrier from lia- 
bility for medical expenses never incurred will have no 
effect whatever on the federal government’s right of 
subrogation against the tortfeasor. Sanner v. Gov’t Em- 
ployees Ins. Co. App. Div. 926 
The State, in seeking to benefit from a Medicaid re- 
cipient’s judgment against a third-party tortfeasor, must 
pay its pro rata share of counsel fees incurred in ob- 
taining that recovery. Hedgebeth v. Medford. Supreme 
qc. 941 


SUBSTANTIAL COMPLIANCE 

N.J.S.A. 18A:66-39(b) is a statute designed to protect 
petitioner’s rights—not a statute of limitations—and peti- 
tioner substantially complied with the statutory requl- 
sites concerning the pension application; in view of that 
substantial compliance, the Board of Trustees’ determina- 
tion of ineligibility predicated upon a failure of member- 
ship in the Teachers’ Pension and Annuity Fund was er- 
roneous. Bernstein v. Bd. of Trustees of Teachers’ Pension 
and Annuity Fund. App. Div. 987 


SUMMARY JUDGMENT 
The popular theory that New Jersey’s is a ‘‘notice 
pleading” practice is a superficial and inaccurate belief 
and, even if it were true (and R. 4:5-2 thus ignored), no 
system of justice can permit a plaintiff to file a com- 
plaint and continue discovery forever; plaintiff has had 
632 days to come up with some kind of case against this 
defendant, and if he has not done so by now, he is un- 
likely to do so in the future; motion for summary judg- 
ment granted. Horton v. American Inst. for Mental Stud- 
ies. Law Div. 204 
In the circumstances here, where the court was pre- 
sented with both an unrebutted affidavit by defendant’s 
expert and the admission contained in plaintiff's own 
answers to interrogatories, the first insurance company’s 
right to summary judgment appeared so clearly as to 
leave no room for controversy; the trial judge’s ruling 
granting the second insurance company’s motion for sum- 
mary judgment was correct because the doctrine of col- 
_lateral estoppel barred plaintiff from relitigating with 
that defendant precisely the same issue on precisely the 
same facts as had been implicated in the first case. 
United Rental Equipment Co., Inc. v. Aetna Life and 
Casualty Ins. Co. Supreme Ct. 781 
The question of whether the manner of loading the rotor 
in this instance was such that, by ordinary observation, 
it was apparent to the carrier that the rotor could not be 
safely carried, is one for the jury; summary judgment 
denied. W. J. Casey Trucking & Rigging Co., Inc. v. 
General Electric Co. Law Div. 982 
This case involves the interplay of several sections of 
the Tort Claims Act, and the matter is not appropriate 
for summary judgment on the present record; the inquiry 
at trial should focus on whether the State’s failure to 
salt and sand the area of highway in question when 
having constructive notice from the local police on the 
formation of ice there in cold weather is ‘palpably un- 
reasonable” within the meaning of N.J.S.A. 59:42. Mc- 
Gowan v. Borough of Eatontown. App. Div. 1009 
Neither the insurer nor its agent has a legal duty to 
give notice of the expiration of a policy, and if defendant 
was simply an agent for the insurance company, sum- 
mary judgment in its favor is appropriate; if, on the 
other hand, there is an issue of fact in this regard, then 
the matter must be submitted on plenary hearing to the 
trier of fact, not only for a determination of this issue, 
but—in the event of a determination that defendant was a 
broker whose services were engaged by plaintiffs—for a 





determination of the further issue of whether it exercised 
the requisite care in the execution of that commission. 
Citta v. Camden Fire Ins. Assoc. Inc. App. Div. 1035 

Amelchenko v. Freehold Borough is not construed here 
to permit a public entity to ignore hazardous conditions 
when actually notified of them; the jury should have been 
permitted to determine whether the public entities acted 
reasonably in failing to salt or sand the areas known to 
be dangerous, failing to post warning signs, or failing 
to block off the entire road, and the granting of sum- 
mary judgment here was a usurpation of the jury func- 
tion. Meta v. Twp. of Cherry Hill. App. Div. 1069 

It is true that the board of education’s denial of agency 
here was late, but it was an abuse of discretion not to 
accept it pursuant to R. 4:22-2. and the entry of the 
partial summary judgment establishing the student who 
was driving the car in which plaintiff was injured as 
‘“‘agent”’ of the board was erroneous. Gilborges v. Wal- 
lace. App. Div. 1125 

The ‘without prejudice’ proviso here was error; a 
summary judgment dismissing an action without prejudice 
constitutes a contradiction in terms, and a fundamental 
misconception of the nature and purpose of the practice. 
Auster v. Kinoian. App. Div. 1136 

The car owner and the parking-lot operator had a duty 
—which, a jury might determine from all the evidence, 
was breached—to protect users of the highways from the 
action of a thief who uses the keys left in the vehicle to 
operate it in a negligent fashion, resulting here in plain- 
tiff’s injuries; summary judgment should not have been 
entered in favor of either defendant. Hill v. Yaskin. Su- 
preme Ct. 1181 

There is nothing unfair in requiring the car owner and 
the parking-lot operator to go to trial on the question 
of whether they should have foreseen that the leaving of 
the automobile unattended under the circumstances here 
unreasonably increased the hazard of its theft and sub- 
sequent mishandling — particularly where that hazard 
could have so easily been substantially reduced, if not 
entirely eliminated, by resort to an extra set of keys, a 
minimal burden at worst. Hill v. Yaskin. Supreme Ct. 1181 


SUMMATIONS 

Counsel may not state to a jury his belief as to pecuni- 
ary value or price of pain and suffering per hour, day or 
week, and plaintiff’s counsel’s summation was an oblique, 
but nevertheless transparent, attempt to circumvent the 
principles of Botta v. Brunner; the reference to verdicts 
in the big cities is prejudicial error, and the summation 
as a whole created plain, and prejudicial, error. Gilborges 
v. Wallace. App. Div. 1125 


SUNDAY CLOSING 

Plaintiff has proved the classification here attacked 
fails to promote and enhance the quality of the secular 
concept of Sunday sought to be protected by the Legisla- 
ture; the classification is, therefore, held to be not 
reasonably related to the presumed purpose of the stat- 
ute and to be unconstitutionally arbitrary, and the Sunday 
Closing Law cannot stand. Vornando, Inc. v. Hyland. 
Law Div. Perey yA,” 670 


SUNSHINE LAW 
The exceptions listed in the Open Public Meetings Act 
must be strictly construed; a zoning board of adjustment 
does not come within the exception for the judicial 
branch, nor do zoning applications fall within the exemp- 
tion of N.J.S.A. 10:4-12(b)9, since they do not deal with 
the loss of licenses or permits, or with the imposition of 
civil penalties. Accardi v. Mayor and Council of the City 
of North Wildwood. Law Div. 190 
Provisions in the Municipal Land Use Act permitting 
private executive sessions applies to legal and procedural 
preliminaries and was not intended to modify the Sunshine 
Law requirement that a land-use agency discuss and de- 
cide the merits of an application at a public session. Ac- 
cardi v. Mayor and Council of the City of North Wild- 
wood. Law Div. 190 
The township’s insurance brokerage contract was not 
with defendant broker alone, as publicly authorized by 
the township committee, but was also with five other 
brokers privately designated by the five committeemen: 
with the publicly authorized contract a sham, and the 
private contract unauthorized and unratified, the town- 
ship is entitled to the return of all commissions paid de- 
fendant broker under the contract. Leonardis v, Bunnell 
Law Div. 438 
Faulkner Act charter commissions are such as to ex- 
clude them from the operation of the Open Public Meet- 
ings Act; such commissions neither (1) perform a public 
function that affects the rights, duties, obligations, priv- 
ileges, benefits or other legal relations of any person 
within the meaning and intent of the Act, nor (2) are 
authorized to spend public funds. Polillo v. Grossman. 
App. Div. 561 
Certain types of advisory-consultative meetings were 
not intended to be covered by the Sunshine Law; the in- 
tent of the statute is to allow officials to meet privately 
with counselors and advisors in order to discuss policy, 
formulate plans of action and generally to have an ex- 
change of ideas; and this rationale applies to the pres- 
ent situation, where the mayor and council intended to 
meet and discuss informally an emergent situation and 
be informed by an advisory board, here the Rent Level- 
ing Board; in view of the deliberate use of the term 
“knowingly” by the Legislature in the penalty section 
of the Sunshine Law, the prosecutor would have to show 
that defendants knew or should have known the portion 
of the meeting in question was required to be open to the 
public, and the proofs and circumstances do not warrant 
such a finding. Woodcock v. Calabrese. Bergen County 
District Ct. 707 
While the Attorney General’s formal opinions are often 
a source of great assistance and enlightenment to a court 
of law in construing acts of the legislature, they are not 
binding; moreover, while the opinion of the Attorney 


General that a public body that has posted a schedule 
of regular meetings need not publish an additional agenda 
of such meeting may well be correct, the issue here is 
significantly different. Crifasi v. Oakland. Law Div. .. 914 

Where, as here, a public body chooses to, and does 
publish an agenda of a public meeting, it may not take 
official action at the meeting respecting matters not 
scheduled on the agenda; defendant’s succession to the 
borough council was achieved contrary to the require- 
ments of the Sunshine Law, and accordingly is a nullity. 
Crifasi v. Oakland. Law Div. ; 914 

The Legislature did not intend that a meeting (such as 
the one here) held among officials of two public bodies, 
for the purpose of review or clarification of an order 
issued by one to the other, is a meeting of a public body 
within the intendment of the Open Public Meetings Act. 
Woodbury Daily Times Co., Inc. v. Gloucester County 
Sewerage Auth. Law Div. 983 

A charter commission is the type of governmental agen- 
cy that should be covered by the Open Public Meetings 
Act, and strict adherence to the letter of the law is 
required in considering whether a violation of the Act 
has occurred; the commission’s lack of wrongful intent 
here cannot excuse noncompliance with the Act, but 
(since the remedial statutory sections contemplate maxi- 
mum flexibility in rectifying governmental action that falls 
short of the standards of openness prescribed for the 
conduct of official business) defendants’ ‘‘substantial com- 
pliance” argument carries some weight on the question 
of remedy and relief. Polillo v. Deane. Supreme Ct... 1029 

The Open Public Meetings Act extends to joint meet- 
ings (dictum to the contrary in Woodbury Times v. 
Gloucester County Sew. Auth. disagreed with), and the 
first scheduled meeting here (which was cancelled) was 
a public meeting as defined in the Act; the restriction 
on attendance at the second meeting was imposed for 
the purpose of circumventing the Act, and any action 
taken during that meeting must be deemed a nullity, and 
the transcript of the meeting is to be made available 
to plaintiff. Allan-Deane Corp. v. Twp. of Bedminster. 
App. Div. 1116 


SUPERMARKETS 

Since additional criminal attacks should have been 
anticipated, it is not unreasonable to infer that reason- 
able security measures would have served as a deterrent, 
and that the supermarket’s failure to take such measures 
constituted a substantial factor in the assault on plain- 
tiff; on the basis of the particular facts in this case, a 
jury question is presented as to whether defendants dis- 
charged their duty to take reasonable security measures 
for the protection of their patrons. Atamian v. Super- 
markets General Corp. Law Div. ; . 302 


SUPREMACY CLAUSE 

This contract is within the ‘“Buy American’ provision 
of N.J.S.A. 52:32-2, and the Buy American notice in the 
Commission’s addendum was compelled by N.J.S.A. 52:33- 
2; since the pumps constitute a part of the filtration plant 
and are to be used in the production and supply of drink- 
ing water, they will be used “‘in the production of goods 
for sale” within the language of the General Agreement 
on Tariffs and Trade exception, and, consequently, the 
“Buy American’’ statute conflicts with GATT and the 
Supremacy Clause and is unconstitutional. K.S.B. Tech- 
nical Sales Corp. v. North Jersey District Water Supply 
Comm’n. Chan. Div. ... ne ..... $60 


SUPREME COURT 
Report of the Supreme Court Advisory Committee On 
Judicial Conduct ........... Poe LES 
Supreme Court Advisory Committee On Judicial Con- 
duct and Its Operations, by Hon. John J. Francis, chair- 
man eh . 1181 


SURETIES 
A release of collateral held by a creditor, or its im- 
pairment by improper action or inaction on his part, 
will extinguish the obligation of the surety, at least to the 
extent of the value of the security released or impaired, 
and a failure to record a mortgage held as collateral 
security—absent waiver, estoppel, or the like—seems 
clearly to be an instance of unjustifiable impairment. 
Langeveld v. L.R.Z.H. Corp. Supreme Ct. 734 
Absent express agreement, waiver, or renunciation, a 
surety’s right of subrogation to unimpaired collateral 
will be protected; appellant’s right was not waived or 
relinquished by anything contained in the guaranty here. 
Langeveld v. L.R.Z.H. Corp. Supreme Ct. 73 
If the impairment of collateral can be measured in 
monetary terms, then the calculated amount of the im- 
pairment will ordinarily measure the extent of the sur- 
ety’s discharge, but this may be one of the situations 
where a surety may be able to establish that he has sus- 
tained prejudice, but be unable to measure the extent of 
the prejudice in terms of monetary loss; to the extent 
that such impairment is found on remand here, appel- 
lant will stand discharged of his obligation as guarantor. 
Langeveld v. L.R.Z.H. Corp. Supreme Ct. . 734 
N.J.S.A. 2A:44-145 is clear and unambiguous in its di- 
rection that no action may be brought until the expiration 
of 80 days after the acceptance of the building, work or 
improvement by the duly authorized board or officer, 
and the phrase ‘‘building, work or improvement’ refers 
to the whole project, and not to the individual contribu- 
tion of any subcontractors or materialmen. Keating v. 
Twp. of Southampton. App. Div. : ze 757 
If the surety fails to ‘‘vouch in’’ its principal by noti- 
fying it of an action instituted by a claimant and an un- 
equivocal demand to undertake the defense, the lack of 
proper notification simply results in the inability of the 
surety to use the judgment as conclusive evidence of the 
principal’s liability and quantum of damages in the sub- 
sequent suit for indemnity; failure to effectuate a ‘‘vouch- 
ing in” demand does not, however, affect the right of the 
surety to prosecute its cause of action by appropriate 
proof of its elements at a plenary trial. Int’l Fidelity Ins. 
Co. v. The Goltra Corp. App. Div. ................... 812 
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SURROGATES 
The surrogate is a judicial officer performing important 
judicial functions in the court system; he is a judge sub- 


‘ ject to the administrative oversight of the Chief Justice 


and the Supreme Court and to the strictures of the Code 


~ of Judicial Conduct (so far as not necessarily inconsistent 


with his constitutional status as an elective officer). In re 
Elton A. Conda. Supreme Ct. , ; 223 

Unauthorized alteration of a court order or the violation 
of the directions therein borders on, if it does not actually 
constitute, a contempt of the court; respondent’s conduct 
as a surrogate violated Canon 2A of the Code of Judicial 


. Conduct, and he is accordingly censured. In re Elton A. 


Conda. Supreme Ct. iat eee 

The exclusion in R. 1:17-2 (which prohibits political ac- 
tivity) appertains only to activity by a surrogate on his 
own time and with his own facilities; respondent’s conduct 
violated Canon 2A of the Code of Judicial Conduct as a 


’ misuse of public facilities, and he is herewith censured. 
In re Elton A. Conda. Supreme Ct. 


223 


SURVEYORS 

Defendants, as surveyors, fall within the protection af- 
forded by the ten-year statute of limitations; however, 
the subsequent, individual-lot surveys here were, from a 


_ Statute-of-limitations point of view, acts separate and 


distinct from the original 1963 survey, and, in erroneously 


. preparing them, defendants exposed themselves anew to 


the charge of negligence. Commonwealth Land Title Ins. 
Co. v. Conklin Assoc. Law Div. 1037 


SUSPENSION OF PROCEEDINGS 
N.J.S.A. 24:21-17 relief is designed to give an individual 


. One oppurtunity before he is stigmatized with a criminal 


‘ 


record; since defendant was afforded supervisory treat- 
ment and a conditional discharge on a prior occasion, 
his application for suspension of proceedings here is de- 


nied. State v. Occhipinti. Law Div. 1132 
TAXES 
The Homestead Tax Rebate Law 41 


The spaces in their homes used by the corporation’s 
sales engineers are not offices either maintained or oc- 
cupied by the corporation, and are not ‘‘regular’’ places 
of business outside the state; the corporation is thus not 
entitled to an apportionment under the New Jersey Cor- 
poration Business Tax Act. Hoeganaes Corp. v. Director, 
Div. of Taxation. App. Div. 71 

Tully v. Griffin. U.S. Supreme Ct. 97 

United States v. Foster Lumber Co. U.S. Supreme Ct. 97 

Printing and binding services are not exempt from the 


* sales tax under N.J.S.A. 54:32B-3(b)(1); the community 


phone book here is not produced for resale and therefore 
is not exempt from the tax under N.J.S.A. 54:32B-2(e)(1) 
(A). The Princeton Community Phone Book, Inc. v. Di- 
rector, Div. of Taxation. App. Div. 202 

The view in Sisters of Charity v. Cory is no longer sub- 
scribed to, and the fortuitous circumstances that deter- 


- Mine the date that properties are acquired should not 


determine tax status; the requirements of N.J.S.A. 54:4- 
3.6 having been met here, the lot in question belonging to 
the Boys’ Club of Clifton is exempt from real property 
taxation. Boys’ Club of Clifton, Inc. v. Twp. of Jefferson. 
Supreme Ct. 249 

There is a clear legislative intent to place the full risk 
of loss by theft of the alcoholic beverages in this case 


* upon the taxpayer and none upon the State, rendering 


the taxpayer liable for payment of the tax on the stolen 


‘ goods, and there is no merit in appellant’s attack upon 


the constitutionality of N.J.S.A. 54:41-2. Hoffman Import 
& Distributing Co. v. Director, Div. of Taxation. App. 
Div. .. 272 


The remedy originally invoked by the trial court— 


. ordering a diversion to the county board of taxation, for 


financing of the revaluation of the city’s assessed realty, 


. of tax revenue distributable by the State Treasurer to 


the city for its general purposes under N.J.S.A. 54:11D-1 
et seq.—is legally correct and capable of achieving the 
desired objective; since the purposes of the board will 
be achieved by that remedy, the civil commitment of 
the recalcitrant councilmen is unnecessary and will be 
set aside. Essex County Bd. of Taxation v. City of New- 
ark. Supreme Ct. 329 

The public-utility gross-receipts tax is in lieu of a prop- 
erty tax; the method of apportionment is a reasonable 
exercise of legislative function, and is not violative of the 
constitution. McKenney v. Byrne. Law Div. 342 

The Constitution does not, under the guise of religious 
freedom, entitle the taxpayers of a district with a large 


’ parochial-school population to retain all of the cost-saving 


benefits thereof; it therefore does not prohibit use of a 


~ state-aid formula that diminishes those benefits. Karcher 


v. Byrne. Law Div. Me 369 

September-end enrollment may well be an imperfect 
reflection of all actual school costs, but New Jersey has 
had its experience with year-end adjustments and their 


, Surprises; there is no reason to believe that the Legisla- 


ture wrote the Public School Education Act of 1975 to 


. Tecreate those problems, and the Commissioner of Edu- 


. pari materia, and the former statute affords 


cation’s practice accurately refle ‘ i ' 
intent. Karcher v. Byrne. “pl ‘mag si enue” 
Affirmed for the reasons set forth by the Appellate Di- 
vision; further, the nature, purpose, and objects of the 
Health Care Facilities Financing Authority Act are so 
different from those of the general tax exemption act in 
relation to hospitals that they cannot be considered in 
I light on 

the proper construction of the latter. Mo ith i 
Center v. City of Long Branch. Supreme a —— 
Insofar as the judgment of the Division of Tax Appeals 
Sustains the roll-back assessments imposed by the county 
tax board, it is affirmed for the reasons stated by the 
Appellate Division in N.J. Turnpike Auth. v. Twps. of 
Washington and Manalapan, which held that property 
whose use was changed from farmland to other use be- 
cause of acquisition by the New Jersey Turnpike Author- 


ity was subject to roll-back assessments for the year of 
change of use and the two tax years immediately pre- 
ceding; there is no material difference in the fact that 
here the acquiring agency is a State department rather 
than the Turnpike Authority. State of New Jersey v. Twp. 
of Washington. Supreme Ct. 473 

Any endorsement of those portions of the opinion of the 
Division of Tax Appeals that undertook to declare the 
respective liabilities for the resulting taxes between the 
State and its predecessor in title is disclaimed; the juris- 
diction of the Division was open to question, but need not 
be passed upon in this appeal. State of New Jersey v. 
Twp. of Washington. Supreme Ct. 473 

An exemption of the interest income and gain on sales 
of Economic Development Authority bonds from State 
taxation is not applicable to franchise taxes. Attorney 
General’s Formal Opinion No. 7 - 1977. 498 


The doctrine of equitable conversion is a fiction and 
wholly a creation of equitable jurisprudence, and should 
not be applied to resolution of issues of taxation; in the 
context of this case, the regulation in question (which 
would tax interests in real property hitherto deemed 
exempt) exceeds the authority delegated to the Director 
of the Division of Taxation by the statute under which it 
was adopted. In re Estate’ of Houghton. App. Div. 510 

Trap For The Unwary; 100% Penalty Under Section 
6672 of the Internal Revenue Code, by Harold Kamens 521 

Under both state and federal constitutional guarantees, 
where an owner’s name and address appear on the muni- 
cipality’s tax rolls, notice must be sent by mail before a 
taxpayer’s right to redeem his property may be fore- 
closed; City of Newark v. Yeskel is overruled, and the re- 
quested relief is granted to the landowner in this case, 
but (to avoid upsetting settled titles based on foreclosure 
proceedings) the decision is to be applied prospectively 
only. Twp. of Montville v. Block 69, Lot 10. wa 
Ct. 57 

A major difference between the facts of this appeal 
and those in Montville v. Block 79, Lot 10, turns upon 
the notice actually mailed here to the address listed on 
the tax records, and appellant’s argument, which would 
place on a municipality the affirmative duty of ascertain- 
ing whether the name and address listed on its tax roles 
are correct, is rejected; R. 4:64-7(c) is sufficient to sup- 
port the judgment of foreclosure below. Atlantic City v. 
Block C-11, Lot 11. Supreme Ct. 577 

The proceeds of the pension do not represent income 
includable in the decedent’s federal income tax return 
for the taxable period in which his death occurred, and 
the income taxes decedent’s widow will be required to pay 
on the annuity as it is received cannot be treated as a 
debt of decedent under the New Jersey Transfer Inherit- 
ance Tax. In re estate of Romnes. App. Div. 578 

Here, where nine years had elapsed since the last 
revaluation, the presumption that the value of all prop- 
erties rose at the same or similar rate has been substan- 
tially undercut; when the municipality multiplied each 
assessment by three, it aggravated the disparity and the 
common level created in 1965 (which had been affected 
due to the uneven inflationary effect over eight years) 
was further weakened. Piscataway Assoc., Inc. v. Twp. 
of Piscataway. Supreme Ct. 593 


Where a taxpayer’s realty is assessed at true value 
and such assessment is substantially higher than the 
common level generally applied to other properties (or, 
in the absence of a common level, than the average 
ratio of the Director of Taxation) than the taxpayer 
ordinarily will have shown discrimination and is entitled 
to relief. Piscataway Assoc., Inc. v. Twp. of Piscataway. 
Supreme Ct. 593 


Reversed on the basis of the rationale set forth in Pis- 
cataway Assoc., Inc. v. Twp. of Piscataway. Fox Enter- 
prises, Inc. v. Twp. of Piscataway. Supreme Ct. 598 

There is nothing in the language, purpose or history of 
N.J.S.A. 54:30A-49 et seq. to indicate that the Legislature 
sought to differentiate between buildings directly involved 
in the generation of light and power and those indirectly 
or not at all so involved; presumptively, all utility build- 
ings at the site of, and used in connection with, the oper- 
ation of a power-generating or transmission plant con- 
tribute, directly or indirectly, to the production, genera- 
tion, or transmission of power—nevertheless, they are all 
unqualifiedly rendered subject to local taxation by the 
statute. Public Service Electric & Gas Co. v. Twp. of 
Woodbridge. Supreme Ct. ; 616 

The authority delegated to municipalities to license and 
regulate local businesses in N.J.S.A. 40:52-1 and -2 did 
not vest unbridled authority in the municipalities to raise 
revenue, and the taxicab-license fee sought here far ex- 
ceeds the cost of regulation; aside from its fatal defec- 
tiveness as an improper revenue-raising measure, the 
ordinance here cannot stand because it unfairly discrimi- 
nates between taxicab companies headquartered in the 
municipality and those that are not. Taxi’s Inc. v. Bor- 
ough of East Rutherford. Law Div. 702 

This tax sale did not extinguish the inchoate dower 
rights of appellant, but only she may enforce her dower 
interests, and, since the assignee did not exercise the 
right of redemption in the fee, the conveyance of inchoate 
dower rights here became void. N.J. Comm’r of Transpor- 
tation v. Shuman. App. Div. 736 

There can be no doubt of the correctness of the interpre- 
tation by the Director of the Division of Local Govern- 
ment Services that the tax rate to be used, in computing 
the new construction and improvements exception in N.J. 
S.A. 40A:4-45.3(a), is the tax rate fixed for local municipal 
purposes only, and not the aggregate of the local munici- 
pal rate, the school rate and the county rate, and the 
determination of the Director disapproving the 1977 bud- 
get of the City of Clifton is affirmed. City of Clifton v. 
Laezza. App. Div. 746 

The circumstance that the Borough (or the taxpayers) 
did not file appeals to the county board from the assess- 
ments for 1972 and 1973 does not bar application of the 
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Freeze Act here, and the Borough was entitled to adjust 
the real-estate taxes on the premises in question based 
on an assessed valuation of $800,000; the taxpayers being 
the same persons who owned the premises in 1970 and 
1971, the Borough is further entitled to set off against 
the amount due and owing to respondents for their tax 
overpayments for 1970 and 1971 the amount due and owing 
the Borough on account of the underpayments for 1972 
and 1973. Rothman v. Borough of River Edge. ‘=. 
Div. 1 


Since the city has concededly not begun to avail itself 
of the statutory means to enforce collection (the Tax 
Sale Law and the supplementary In Rem Tax Fore- 
closure Act), the trial judge erred in expanding the 
manner in which real-estate taxes could be collected, 
and appellant’s contention that a tax on real estate is 
simply a lien against the real estate on which the taxes 
were assessed, and not a personal obligation of the land- 
owner, is correct. City of Newark v. Central and Lafay- 
ette Realty Co., Inc. App. Div. 828 

The lien of the unpaid taxes upon the entire parcel is a 
lien upon the award, despite the fact that only a portion 
of the parcel was taken by condemnation. City of Orange 
v. Wall Day Realty Co. App. Div. 835 

Absent proof that the remainder of a parcel sought 
to be apportioned is of a value equal to or in excess of 
the amount of the tax lien apportioned to the remainder, 
apportionment of the tax lien should not be made under 
N.J.S.A. 54:7-1. City of Orange v. Wall Day Realty Co. 
App. Div. 835 

Information derived from State income tax returns 
may be compared with information maintained by the 
State Division of Public Welfare and county welfare 
boards to verify eligibility for financial assistance. At- 
torney General’s Formal Opinion No. 17 - 1977. 876 

The Commissioner of Human Services may promul- 
gate rules to require an applicant’s consent to the dis- 
closure of State income tax information as a condition 
of public assistance. Attorney General’s Formal Opinion 
No. 17 - 1977. , 876 

Every testator is entitled to assume, absent evidence 
to the contrary, that his lawyer will undertake to ac- 
complish his testamentary wishes with as little tax im- 
pact as possible; furthermore, it is normally and quite 
rationally presumed that this is what the testator wishes, 
and any other belief, absent evidence to support it, is 
fatuous. In re estate of Ericson. Supreme Ct. 893 


Both the trial court and the Appellate Division correctly 
held that, to the extent that the nonmarital share was 
insufficient to pay taxes here, they should be paid out of 
the inter vivos trust, rather than from the marital share. 
In re estate of Ericson. Supreme Ct. 893 


To charge the marital share with its proportionate allo- 
cation of the state inheritance tax here would defeat the 
attainment of the maximum marital deduction and im- 
pose an additional federal estate tax on the amount by 
which the marital share was thus diminished, and such 
a result is contrary to the testator’s dominant intent; the 
marital share is exempt from any obligation to pay fed- 
eral estate and state inheritance taxes. [Affirmed by the 
Appellate Division and the Supreme Court, both supra. | 
In re estate of Ericson. Chan. Div. 900 


Under the circumstances of this case—where the IRS 
has included the inter vivos trust within the decedent’s 
gross estate in accordance with the presumption that a 
trust created within three years of death is in contempla- 
tion of death, but the planner and scrivener of decedent’s 
will did not contemplate that the trust would be included 
in his taxable estate—the trust, rather than the marital- 
deduction share, should be charged with the balance due 
on account of taxes. [Affirmed by the Supreme Court, 
supra.] In re estate of Ericson. App. Div. 900 


It is beyond the power of the municipality to impose 
the condition in the rent-control ordinance here, which, in 
effect, superimposes a penalty upon landlords who are de- 
linquent in tax payments by depriving them of the right 
to recover the tax surcharge granted to landlords who 
are current in their tax payments. Dome Realty, Inc. v. 
City of Paterson. App. Div. 92 


The basis of the grievance here is action taken by a 
state administrative agency: a tax assessment alleged to 
be procedurally defective; the declaratory-judgment ac- 
tion technique was neither available nor apposite, and 
the Chancery Division judge should have transferred the 
action to the Appellate Division as a review in lieu of 
prerogative writs pursuant to R. 1:13-4. Equitable Life 
Mortgage and Realty Investors v. N.J. Dir. of Taxation. 
App. Div. 947 © 


The resolution of the question of whether the mandate 
of the Corporation Income Tax Act extends, without 
room for reasonable debate, to interest on mortgage loans 
secured by New Jersey real estate where the debtors 
either reside in or do business in New Jersey, is too tech- 
nical and important an endeavor to be undertaken without 
a full record; the matter is remanded to the Division of 
Tax Appeals. Equitable Life Mortgage and Realty Invest- 
ors v. N.J. Div. of Taxation. App. Div. 947 


The Legislature intended to exclude and exempt from 
taxation all revenues for ‘telephone services,”’ which in- 
clude those related to service connections, moves, and 
changes. N.J. Bell Telephone Co. v. Director, Div. of 
Taxation. App. Div. 1070 

Since mortgage funds are not taxable under present 
New Jersey law, the condition in N.J.S.A. 54:4-33 under 
which credit is available does not exist, and the mort- 
gagor here is not entitled to a credit against interest due 
on the debt secured by the mortgage equal in amount 
to the unpaid principal of the original debt multiplied by 
the municipality’s tax rate for the years in question. 
Rosenbaum Realty Co. v. American Savings Bank. Chan. 
Div. 1078 
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TAXIES 


The authority delegated to municipalities to license and 
regulate local businesses in N.J.S.A. 40:52-1 and -2 did 
not vest unbridled authority in the municipalities to raise 
revenue, and the taxicab-license fee sought here far ex- 
ceeds the cost of regulation; aside from its fatal defec- 
tiveness as an improper revenue-raising measure, the 
ordinance here cannot stand because it unfairly discrimi- 
nates between taxicab companies headquartered in the 
municipality and those that are not. Taxi’s Inc. v. Bor- 
ough of East Rutherford. Law Div. 702 


TENURE 

The school laws cannot be construed so as to confer 
tenure on these part-time positions (guidance counsellors 
in an adult evening high school, three hours per night 
for two evenings per week). Capella v. Bd. of Ed. of 
Camden County Vocational and Technical School. App. 
Div. 95 


THIRD PARTIES 

Plaintiff cannot amend his original complaint to file a 
direct claim against a public entity even though it has 
already been joined as a third-party defendant on a claim 
for contribution, since both requisite claim presentation 
provisions of N.J.S.A. 59:8-8 and the notice of late claim 
under N.J.S.A. 59:8-9 are out of time. Aiello v. Moore. 
Law Div. 290 

In the absence of an express statement limiting liability, 
clauses or provisions in contracts purporting to limit 
liability are strictly construed; the same general principle 
should be applicable to filed tariffs so that where, as here, 
the plain language of the limitation of liability clause 
does not specifically apply to the situation involved, it 
will not be construed or applied so as to limit the right 
of one not a party to the contract to recover against one 
who is a party for the latter’s tortious conduct. Abel Hold- 
ing Co., Inc. v. American District Telegraph Co. App. 
Div. 432 

If an original defendant moves, pursuant to the require- 
ments of R. 4:8-1(a), to join a third-party defendant be- 
fore the period of limitations expires, and attaches a copy 
of the proposed third-party complaint to the motion in ac- 
cordance with the rule, the third-party complaint is 
deemed filed, and the third-party action commenced when 
the motion is filed; plaintiffs may amend their complaint 
and claim directly against the third-party defendant here 
without being barred by the statute of limitations. Camp- 
bell v. Borough of Union Beach. App. Div. 1188 


TORT CLAIMS ACT 


The Tort Claims Act preserved to public employees 
the immunities previously given by case law, and the 
police officer here is not liable for damage caused by a 
vehicle operated by a fleeing law violator who was being 
pursued by him in the performance of his duty; since 
its employee is not liable, the town is similarly entitled 
to a dismissal. Blanchard v. Town of Kearny. Law 
Div. 118 

Where a statute, such as here, or a contract requires 
notice by certified mail, no presumption of receipt arises 
from mailing by ordinary mail; N.J.S.A. 59:8-10 provides 
for notice by delivery, certified mail or actual receipt— 
delivery and certified mail connote positive, not presump- 
tive proof, and actual receipt can mean no less. Hammond 

City of Paterson. App. Div. 162 

The Legislature has determined that failure to enforce 

} is not the kind of activity for which a mu- 


rdinance 





ipality ould be liable, and to find liability de- 
‘n to ca ut \inis- 

ase i teres si justice 

ance of the injured driver’s application 

e notice of claim as timely brought. S.E.W 

rie! Co. N.J. Turnpike Auth. Supréme Ct. 369 


The court is powerless under the Tort Claims Act to 
sxercise any discretion or to act after an interval of one 
year has elapsed from the date when the cause of action 
accrued. Bell v. County of Camden. App. Div. 422 

Findings of a percentage of negligence between joint 
tortfeasors is unnecessary and has no application between 
joint tortfeasors where plaintiff is not negligent—where 
the plaintiff is not guilty of any “‘contributory’’ negli- 
gence, the doctrine of comparative negligence is not in- 
volved; here, plaintiffs can recover the full amount of the 
jury verdict from the State, less reductions for the two 
settlements. Polyard v. Terry. Law Div. 497 

It flies in the face of logic to deny recovery for pain 
and suffering where the negligence of defendant caused 
death a few hours later, the injuries inflicted being so 
irreparable that medical treatment was not, or could not 
amount to, more than $1,000. Polyard v. Terry. Law 
Div. 497 

Under the present state of the law, the failure of a 
passenger to wear seat belts is not negligence of a plain- 
tiff (formerly contributory negligence) as a matter of 
law where the plaintiff is killed in the accident. Polyard 
v. Terry. Law Div. 497 

Since the facts alleged by appellants amount only to 
an assertion that the assailant should not have been 


permitted to participate in the work-release program, 
liability under the Tort Claims Act should not attach for 
any injury resulting from his release; N.J.S.A. 59:5-2(a) 
excludes such a claim as the basis of a cause of action, 
and N.J.S.A. 59:5-2(b) further immunizes public entities 
and employees from any injury caused by an escaped 
prisoner. Burg v. State of New Jersey. App. Div. 512 

N.J.S.A. 59:2-2(a) authorizes a cause of action against 
the State such as that asserted here, where an employee 
erroneously informed an applicant for a real-estate sales- 
man’s license that he had failed the test, unless speci- 
fically immunized by another section of the Tort Claims 
Act, and N.J.S.A. 59:2-5 does not grant immunity to the 
State for the ministerial functions of its employees; this 
section applies only to the discretionary activity of the 
servants of government. Malloy v. State. App. Div. .. 585 

N.J.S.A. 59:2-2(b) provides that a public entity is not 
liable for an injury resulting from an act or omission of 
a public employee where the public employee is not liable; 
this section is intended to protect only those public em- 
ployees whose positions require them to “develop and dis- 
seminate”’ information to the public, and does not protect 
those employees engaged in ministerial functions; the 
simple act of mailing out a notice of passing or failing 
the real estate examination here could not be construed 
as a misrepresentation. Malloy v. State. App. Div. 585 

Applying the legislative intent and the salutary stand- 
ard of liberality, the applicant here demonstrated suffi- 
cient reasons for the failure to serve the notice of claim 
within the prescribed period; the unusual factors involved 
point to the conclusion that plaintiff’s dilemma resulted 
from excusable neglect as tested by the standard of a 
reasonably prudent person under similar circumstances. 
Kleinke v. Ocean City. App. Div. 590 

The municipality did not appear in opposition to the ap- 
plication to file a late notice of claim; absnt a factual 
record, it is difficult to fathom how a delay of six months 
between accident and notice, as involved here, can pro- 
duce any greater prejudice to the municipality than the 
delay of three months deemed proper and reasonable by 
the Legislature, and the finding of substantial prejudice 
was unwarranted. Kleinke v. Ocean City. App. Div. .. 590 

N.J.S.A. 59:4-5 is clear and unambiguous; it renders 
the public entity immune from liability for its failure ‘‘to 
provide ordinary traffic signals, signs, markings or other 
devices” —precisely the conduct for which appellant seeks 
to hold the county liable—and summary judgment was 
properly granted. Aebi v. Monmouth County H’way Dept. 
App. Div. 641 

Public policy and the legislative declaration in N.J.S.A. 
59:1-2 clearly dictates that the State may not be held 
liable for injuries suffered by a prisoner while enrolled 
in a work-release program. Berry v. Craftsman. Law 
Div. 703 

This case involves the interplay of several sections of 
the Tort Claims Act, and the matter is not appropriate 
for summary judgment on the present record; the inquiry 
at trial should focus on whether the State’s failure to 
salt and sand the area of highway in question when hav- 
ing constructive notice from the local police of the forma- 
tion of ice there in cold weather is ‘‘palpably unreason- 
able’’ within the meaning of N.J.S.A. 59:4-2. McGowan v. 
Borough of Eatontown. App. Div. 1009 

If the alleged dangerous condition on the roadway is 
a result of the plan or design of the roadway so as to be 
covered by N.J.S.A. 59:4-6, the State is immune, as it 
would be if the condition were solely the result of the 









veather under N.J.S.A. 59:4-7; plaintiff, however, is en- 
itled to attempt to show that the condition occurred at 
art from other unized causes icn as 
er- 

) inde 9:4-1(¢ McGowan 
orough of Eatontown. App \ 1009 
I court attendant’s conduct, in mistakenly delivering 
nto the jury room the pretrial order and defendant’s 
orief together with the evidential material, is encom- 


passed by the provision granting immunity to public 
bodies under N.J.S.A. 59:2-3(b). Fair v. Bergen County. 
App. Div. 1015 

Amelchenko v. Freehold Borough is not construed here 
to permit a public entity to ignore hazardous conditions 
when actually notified of them; the jury should have been 
permitted to determine whether the public entities acted 
reasonably in failing to salt or sand the areas known to be 
dangerous, failing to post warning signs, or failing to 
block off the entire road, and the granting of summary 
judgment here was a usurpation of the jury function. 
Meta v. Twp. of Cherry Hill. App. Div. 1069 

Mere ambivalence about prosecuting a claim against a 
governmental entity is no excuse and no reason for relief; 
the trial court’s ruling permitting the late filing of the 
claim here represents a mistaken exercise of discretion. 
Lutz v. Gloucester Twp. App. Div. 1166 

The selection of Type IIIA barricades, and their config- 
uration on the highway as a means of channelling traffic, 
reflected the exercise of judgment and discretion on the 
part of a public entity within the sense of N.J.S.A. 59:2-3a, 
and formed a ‘plan or design of public property,” and 
therefore could not form the basis for liability; further, 
the immunity extends to the public entity’s contractor, 





which followed government specifications. Cobb v. Wad- 
dington. App. Div. se ee ... 1186 


TORTS 
Since Pennsylvania has the most significant contacts 
with this automobile accident case, the New Jersey court 
is required to apply the Pennsylvania law not only on 
interspousal immunity but also on the right of contribu- 
tion where interspousal immunity is involved; since Penn- 
sylvania law permits a non-related defendant to recover 
against defendant spouse despite the barring of a direct 
suit by plaintiff spouse, it was premature here for the 
court to grant summary judgment as to the defendant 
spouse; if the jury finds him to be a joint tort-feasor, the 
non-related defendant will be entitled to a right of con- 
tribution. Zweifel v. Morgan. App. Div. rer.) | 
The telephone call announcing the baby’s death does not 
constitute a cause of action—it is not actionable as ‘‘out- 
rage,” for lack of deliberateness, and it is not actionable 
as negligence, because no physical hurt or other com- 
pensable damage resulted; as for the astonishing delay in 
locating the baby’s body, it would broaden this area of tort 
law to sustain this complaint, and defendant (a private, 
voluntary hospital, non-profit and charitable in nature) 
does not appear to be the appropriate guinea pig for such 
experimentation. Muniz v. United Hospital Medical Cen- 
ter—Presbyterian Hospital. Law Div. 4h eae 
Plaintiff was entitled to be compensated for the pain 
and suffering endured for the period of time before proper 
treatment was undertaken if she proves that the doctor 
was negligent and if she has not already received full 
compensation from the settling tortfeasors for all her 
injuries, including those caused by the successive tort- 
feasor, the doctor. Ciluffo v. Middlesex General Hospital. 
App. Div. nee! 360 
Because of the difficulties that inhere in an automatic 
application of the privilege extended to communications 
preliminary to a proposed judicial proceeding under these 
circumstances (alleged false reports by a private detec- 
tive that preceded an action for divorce on grounds of 
adultery filed by plaintiff's husband), determination 
should be made on a case-by-case basis following a hear- 
ing; if it is found here that the report was solely for 
investigatory purposes and that defendant had no direct 
connection with the ensuing litigation, the privilege should 
rise no higher than a qualified one. Devlin v. Greiner. Law 
Div. . 505 
The fact that a private detective is empowered under 
N.J.S.A. 45:19-9(a) ‘‘to secure evidence to be used in 
the trial of any civil or criminal cause’’ does not exempt 
him from a liability on a claim based upon the falsity 
of his reports. Devlin v. Greiner. Law Div. 505 
Since plaintiffs allege that the private detective’s re- 
port was intentionally false, a cause against him for 
malicious prosecution may be maintained, even if it is 
determined that he is entitled to absolute immunity with 
respect to the other causes of action, if their proofs 
establish that the report was a substantial factor in 
bringing about the subsequent divorce action grounded 
in adultery. Devlin v. Greiner. Law Div. 505 
An employee should be limited to one recovery against 
what, in substance (whether or not technically), is a 
unitary employer-entity—in this case, the dentist and 
his professional association; if plaintiff’s theory is that 
the alleged intentional tort of assault and battery was 
committed by the dentist as her employer (whether it be 
the association or the individual) rather than as a fellow 
employee, she still may not maintain this lawsuit because 
sne 








has recovered a workers’ compensation award for 
ier injuries, and any common-law action she may have 
1ad was thus barred. Seltzer v. Isaacson. App. Div. 511 
1.J.S.A, 2A:42A-2 to -5 grants immunity to a landowner 

i S herein—an immunit squaily available 

tion 

A J applies needa not now be decided. Muniz 
nited Hospitals Medical Center, Presbyte Hos- 

ital. App. Div. 1109 


TRADE SECRETS 

{t is entirely appropriate for a court of equity to vacate 
an injunctive order where circumstances have changed, 
and where, as here, plaintiffs are not continuing to manu- 
facture and market the products that were the subject 
of the trade secret, it would not be equitable to continue 
the restraints; it would be purely punitive. Nat’] Inst. 
for Rehabilitation Engineering v. Fenton. App. Div. .. 330 


TRAFFIC 

N.J.S.A. 59:4-5 is clear and unambiguous; it renders 
the public entity immune from liability for its failure ‘‘to 
provide ordinary traffic signals, signs, markings or other 
devices’’—precisely the conduct for which appellant seeks 
to hold the county liable—and summary judgment was 
properly granted. Aebi v. Monmouth County H’way Dept. 
App. Div. ihe 6Al 

An ordinance will be held invalid when it appears to 
have been passed, not to subserve the interest of the 
public, but to serve the interests of some private person 
or arbitrary class of persons; this rule applies equally 
to ordinances adopted for the purpose of regulating traf- 
fic within the municipality as it does to all other areas 
delegated by the Legislature, and the discriminatory 
intent and effect of the ordinance under review here 
render it void. Allendale Nursing Home, Inc. v. Borough 
of Allendale. App. Div. 765 
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TRAFFIC, Cont’d 

The initiative-referendum process does not lend itself 
to the enactment or alteration of a comprehensive traffic 
ordinance; the Village’s request that it be permitted 
to hold a non-binding referendum at the general election 
on certain specific aspects of the current traffic ordinance 
pursuant to N.J.S.A. 19:37-1 appears, in view of all the 
circumstances of this controversy, to be the proper and 
practical method whereby the electors may voice their 
opinion and yet not subject the Village to the adverse 
effects of a binding referendum. In Re Certain Petitions 
for a Binding Referendum in the Village of Ridgefield 
Park. Law Div. ... 853 


TRUCKS 


The clearly expressed purpose of N.J.S.A. 39:3-79.1 is 
to prevent, as far as practical, ‘“‘such wheels from throw- 
ing dirt, water or other materials’’ on the windshields of 
following vehicles; it is equally clear that ‘‘truck-trac- 
tors” were not included within the prohibition of the 
statute, and the court cannot include something which 
those charged with the legislative responsibility might 
have inserted, but did not; as anyone who has had the 
misfortune of following a bob-tailing tractor without mud 
flaps on a rainy day can well appreciate, this is a prob- 
lem that pleads for legislative recognition. State v. Nappi 
Trucking Corp. Law Div. ; . 756 

The 5% allowance in N.J.S.A. 39:3-84.3 is no more than 
a limit the state allows as a matter of grace before an 
arrest may be made for overloading, and there is no sug- 
gestion at all that the Legislature intended that 5% be 
deducted from the gross overweight before the fine is 
determined. State v. Lemar, Inc. App. Div. . 950 


TRUSTS 


In re Moore is not construed here either to change the 
basic rule that corpus commissions are to be ultimately 
fixed at the final accounting, or to require that a trustee 
must apply in each interim accounting for corpus com- 
missions, particularly where they are chargeable to 
corpus, or be forever barred; allowances of corpus com- 
missions on interim accounts should be at rates and on 
bases that contemplate adjustments that may be required 
on final accounting. In re Bessemer Trust Company. Chan. 
Div. . 238 


The phrase “legally and beneficially” means that the 
spouse acquires the property, within the intention of N.J. 
S.A. 2A:34-23, when he acquires a title that carries with 
it the effective power to control or use or enjoy; appel- 
lant’s share in the corpus of his grandfather’s estate was 
not legally and beneficially acquired until he attained the 
age of 25, and, since at that time he was married, the 
proceeds were eligible for equitable distribution. Mey v. 
Mey. App. Div. 725 

Under the circumstances of this case—where the IRS 
has included the inter vivos trust within the decedent’s 
gross estate in accordance with the presumption that a 
trust created within three years of death is in contempla- 
tion of death, but the planner and scrivener of decedent’s 
will did not contemplate that the trust would be included 
in his taxable estate—the trust, rather than the marital- 
deduction share, should be charged with the balance due 
on account of taxes. [Affirmed by the Supreme Court, 
supra.] In re estate of Ericson. App. Div. . 900 
UCC 

This was a “shipping” contract as distinguished from 
a “delivery” contract; the parties made no specific 
agreement as to when title was to pass, and the trans- 
action is governed by N.J.S.A. 12A:2-509(1); title passed 
when plaintiff turned the goods over to the trucking com- 
pany, from which point the risk of loss was on defendant. 
Black Prince Distillery, Inc. v. Home Liquors. App. 
Div. : . 566 

A release of collateral held by a creditor, or its impair- 
ment by improper action or inaction on his part, will 
extinguish the obligation of the surety, at least to the 
extent of the value of the security released or impaired, 
and a failure to record a mortgage held as collateral se- 
curity—absent waiver, estoppel, or the like—seems clear- 
ly to be an instance of unjustified impairment. Langeveld 
v. L.R.Z.H. Corp. Supreme Ct. 724 

Absent express agreement, waiver, or renunciation, a 
surety’s right of subrogation to unimpaired collateral 
will be protected; appellant’s right was not waived or 
relinquished by anything contained in the guaranty here. 
Langeveld v. L.R.Z.H. Corp. Supreme Ct. . . 734 

If the impairment of collateral can be measured in 
monetary terms, then the calculated amount of the im- 
pairment will ordinarily measure the extent of the sure- 
ty’s discharge, but this may be one of the situations 
where a surety may be able to establish that he has 
sustained prejudice, but be unable to measure the extent 
of the prejudice in terms of monetary loss; to the extent 
that such impairment is found on remand here, appellant 
will stand discharged of his obligation as guarantor. 
Langeveld v. L.R.Z.H. Corp. Supreme Ct. .. 734 

Absent proof of a defect that caused nonfitness at the 
time the product was transferred, neither the Uniform 
Commercial Code nor the cited cases extend the implied 
warranty to the type of lease arrangement involved here 
so as to include a representation that the vehicle will 
not fail during the term of the lease; moreover, the 
holding in Cintrone v. Hertz Truck Leasing, which per- 
tained to the U-drive-it type of transaction, is not con- 
strued here to apply to situations like this one, where 
the transaction is essentially equivalent to a sale, and 
the lease arrangement is in reality a method of financing. 
A-Leet Leasing Corp. v. Kingshead Cerp. App. Div. . 893 

A finding that a defect existed when the car was trans- 
ferred to the lessees would still not resolve the problem 
here—to justify their termination of the contract, the 
lessees would be required to establish further that the 
contractual breach was material; the issue is whether 
the repair could have reasonably been effected without 





materially impairing the value of the motor vehicle to 
the lessees, and, since the record below is inadequate, 
the matter is remanded for a new trial on all issues. 
A-Leet Leasing Corp. v. Kingshead Corp. App. Div. .. 893 


UNAUTHORIZED PRACTICE OF LAW 
Although appellant committed the disorderly persons 
offense of engaging in the unlawful practice of law by 
drafting decedent’s will, her actions were not so flagrant 
as to be tantamount to fraud or undue influence, and 
should not bar her as executrix. In re Estate of Margow. 
App. Div. 736 
A contestant must demonstrate that he has been ag- 
grieved by the judgment of probate; there was a lack of 
sufficient credible evidence in the record to support the 
judge’s apparent finding that the beneficiary-nephew had 
standing to maintain the caveat here. In re estate of 
Margow. App. Div. 736 
Do-It-Yourself, No-Fault Divorce Kits, Unauthorized 
Practice Opinion No. 20 893 
Laymen Representing Applicants Before Planning 
Boards or Boards of Adjustment, Unauthorized Practice 
Opinion No. 21 1181 


UNEMPLOYMENT BENEFITS 


Commuting is usually considered a problem of the em- 
ployee, and causes personal to the claimant and not at- 
tributable to the work come within the disqualification of 
the unemployment-benefits statute; there is no reason to 
depart from this view because the claimant is on parole 
and subject to the conditions of that parole. White v. Bd. 
of Review, Div. of Employment Security. App. Div. .. 253 

A conclusion that the wilful filing for total benefits— 
instead of filing for partial benefits to which ‘‘she might 
have been entitled’’—rendered appellant ineligible for any 
benefits, and that she is responsible for a refund of all 
benefits paid, misconstrues N.J.S.A. 43:21-16(d); there is 
nothing penal in that statute. Norkett v. Bd. of Review, 
Div. of Employment Security. App. Div. 266 

There is no authority for the imposition of a “‘fine’”’ (for 
improperly received unemployment benefits) other than 
as provided in N.J.S.A. 43:21-16(a)—procedures not even 
suggested by what was done here. Norkett v. Bd. of Re- 
view, Div. of Employment Security. App. Div. 266 

A claimant with seven weeks of part-time employment 
and nine weeks of full-time employment, who had earned 
as much as a full-time worker needed to qualify for bene- 
fits at the time (regardless of the number of weeks 
worked), has satisfied the requirements of N.J.S.A. 43:21- 
20.1 and is eligible for benefits. Levine v. Universal Furni- 
ture Industries. App. Div. 289 


Exempt domestic services under N.J.S.A. 43:21-19(i) 
(7)(B) are only those performed as an employee of a 
householder-employer, and petitioner’s employment as a 
community worker for the federally funded social-service 
project here does not come within the terms nor the 
intendment of the domestic-service exemption. DeSantis 
v. Bd. of Review, Dept. of Labor and Industry. App. 
Div. 648 

Unless there is absolutely no doubt that a claimant 
who seeks to file a claim for unemployment benefits is 
ineligible, employees of the Division of Employment Se- 
curity should suggest that a claim be filed; in the ab- 
sence of a sound basis for rejecting a claim filed late as 
a consequence of misinformation supplied by Division 
personnel to a claimant, such claim should be accepted 
and predated as authorized. Meaney v. Bd. of Review. 
App. Div. 1011 

The determination below constituted an abuse of dis- 
cretion—it was clearly a mistaken one, and so plainly 
unwarranted that the interests of justice demand inter- 
vention and correction; claimant’s failure to file her claim 
in January 1975 was solely the consequence of the misin- 
formation given her by the employee of the Division of 
Employment Security, and was not due to her neglect; 
she is entitled to have her claim predated as of Janu- 
ary 1975 and to be tendered the benefits resulting there- 
from. Meaney v. Bd. of Review. App. Div. 1011 

N.J.S.A. 43:21-5(b) evinces a plainly implied legislative 
intention to permit the Department of Labor and Indus- 
try to recover these benefits from the constructive trustee 
—the employer—under the facts of this case, where the 
arbitration award determined that the employee had 
been improperly discharged and ordered the employer to 
deduct from the back pay due him the amount he had re- 
ceived in unemployment-compensation benefits. N.J. Dept. 
of Labor and Industry v. Smalls. App. Div. 1194 


UNINSURED MOTORISTS 
Affirmed; there is no reason to differentiate between 
the plaintiff’s use of a non-owned or owned vehicle insofar 
as recovery is warranted under the uninsured-motorist 
endorsement in a separate policy on another vehicle 
owned by the plaintiff. Beek v. Ohio Casualty Ins. Co. 
Supreme Ct. 473 
Multiple policies providing uninsured motorist coverage 
issued on cars owned by members of the same household 
can be accumulated or pyramided to provide a larger 
fund from which plaintiff may recover the full amount of 
his damages. Shimp v. General Accident Group. Law 
Div. re 513 
Nothing in N.J.S.A. 17:28-1.1 suggests that uninsured- 
motorist coverage is to be made available as excess in- 
surance whenever a liability policy, meeting the statutory 
limits of coverage, proves an inadequate source of com- 
pensation to the injured insured; the essential require- 
ment for such coverage is lack of insurance, not inade- 
quate insurance. Taft v. Sweeney. App. Div. 766 
The corroboration requirement in the provision of the 
uninsured-motorist standard endorsement dealing with 
coverage under that endorsement against “‘hit-and-run” 
vehicles in ‘‘no contact’? occurrences, resulting in bodily 
injury arising out of an accident, is unlawful as an im- 
permissible qualification of the statutory mandate that 
coverage must be provided for all such occurrences; this 
is not to imply that a fact-finder, with respect to the is- 
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sue of the fact of the occurrence, might not reasonably 
require corroborative proof, but only that the uninsured- 
motorists endorsement may not lawfully precondition 
policy coverage upon corroboration. Pasterchick, t/a 
Crown Coach Co. v. Insurance Co. of North America. 
App. Div. 835 

The carrier’s position that, as a condition precedent to 
the passenger’s recovering under its uninsured-motorist 
endorsement for the accident that occurred when the car 
in which she was riding was cut off by an unidentified 
bus, she should sue its insured (the driver of the car) 
is untenable; advancing this contention approaches bad 
faith per se without anything more. Commercial Union 
Assurance Cos. v. Kaplan. Law Div. 1058 


UNSATISFIED CLAIM AND JUDGMENT FUND 

When it appeared that the arbitration between plaintiff 
and her insurer was going to take a longer time than 
originally anticipated, plaintiff had the option of bringing 
an action against the Fund and asking for the proceed- 
ings to be stayed pending the outcome of the arbitration; 
even if the 15-day notice requirement should apply here 
under an exception in N.J.S.A. 39:6-65, the statute of limi- 
tations has run. Beltram v. Doe. Law Div. 119 

The order directing the State treasurer to make pay- 
ment from the Unsatisfied Claim and Judgment Fund, 
entered after R. 4:42-11 became effective, was not a final 





judgment subject to the assessment of prejudgment in- 
terest. Alotto v. McClary. App. Div. 1195 
VACANCY LAW 


The ‘Independent Party” of Oakland is not a political 
party within the meaning of the Municipal Governing 
Body Vacancy Law, and the vacancy on the borough coun- 
cil may be filled by appointment of any qualified elector 
without regard to designated political party affiliation. 
Crifasi v. Oakland. Law Div. 914 


VAGUENESS 

In light of the policy of the Green Acres tax exemption 
statute, there is no question regarding the meaning of 
its terms, and the suggestion that it is void for vague- 
ness. is without substance. Wildlife Preserves, Inc. v. Bor- 
ough of Lincoln Park. App. Div. 1004 


VARIANCES 

Even if the provision of multi-family housing in Dem- 
arest were “inherently” for the general welfare, so as to 
affirmatively authorize a subsection (d) variance if the 
negative criteria of N.J.S.A. 40:55-39 were met, the de- 
cision of the board of adjustment to deny the variance 
here should be upheld; its determinations that the grant 
would substantially impair the intent and purpose of the 
zone plan and zoning ordinance—and also, impliedly, 
that the zoning benefits would not outweigh the zoning 
harms consequent upon a variance—are not arbitrary or 
without substantial support by evidence in the record. 
Fobe Assoc. v. Demarest. Supreme Ct. 919 

The statutory place occupied by planning boards in New 
Jersey planning and zoning law would seem to give them 
a status fully justifying respectful attention to their views 
by a board of adjustment passing on an application for a 
variance—particularly a ‘‘d’’ use variance; so long as 
reasonable notice of the submission of such materials is 
afforded an opponent, with an opportunity to meet any 
adverse impact therefrom, there can be no fair com- 
plaint concerning the use of such aids (as the planning 
board’s resolution here) to informed adjudication. Fobe 
Assoc. v. Demarest. Supreme Ct. 919 


VENUE 

The trial judge should not have applied the rule of ejus- 
dem generis to R. 4:3-2 here; the Commissioner of Trans- 
portation, as a public officer, falls within the literal mean- 
ing of the rule, and venue should be transferred to Mer- 
cer County, where the cause of action arose. J. J. Nugent 
Co. v. Sagner. App. Div. 952 


VERDICTS 

A judgment of conviction for a lesser included offense 
may be entered where the jury verdict, of necessity, con- 
stitutes a finding that all the ‘elements of a lesser in- 
cluded offense have been properly established, and no 
prejudice to the defendant will result; this rule applies 
even though the jury was not instructed on the lesser in- 
cluded offense if, as here, (1) the defendant has been 
given his day in court, (2) all the elements of the lesser 
included offense are contained in the more serious offense 
and (3) defendant’s guilt of the lesser included offense 
is implicit in, and part of, the jury verdict. State v. Hau- 
ser. App. Div. 430 


VETERANS 

The Civil Service Law established preference for vet- 
erans over non-veterans for initial appointment to public 
service; however, nothing in the statutes expresses an 
intention to give preference to veterans on ‘“re-promo- 
tion” to a higher position from which they were demoted 
for economy reasons. Scarillo v. Dept. of Civil Service. 
App. Div. 267 

A statute awarding benefits on the basis of veterans’ 
status does not involve a suspect class; the veterans’ 
preference statutes of this state are neither arbitrary, 
capricious nor unreasonable, and they bear a rational 
relationship to the legitimate objective of providing a 
preference for veterans; they do not discriminate against 
women and do not constitute deprivation of equal protec- 
tion of the law. Ballou v. State of N.J. App. Div. 585 

The credit for military service granted to teachers by 
N.J.S.A. 18A:29-11 is to be afforded to the teaching staff 
in connection with longevity increments commencing the 
15th and 18th years of teaching under the collective nego- 
tiating agreement here; such credit is not applicable to 
the extraordinary longevity increment commencing the 
21st year of teaching entirely in the township. Wall Twp. 
Education Ass’n v. Wall Twp. Bd. of Ed. App. Div. 648 








Page Forty-two 


1977 Annual Index 





VICARIOUS LIABILITY 

The concept of vicarious liability has its proper place 
in the tort field, but not in a disciplinary action; absent 
proof of some participation by the veterinarian personally 
in the objectionable conduct, he cannot be subjected to 
censure, fine, suspension or revocation of his license for 
the act of his employee. In re the license of Raymond 
Kerlin, D.V.M. App. Div. 959 


VOICE 

The trial court did not err in admitting appellant’s voice 
exemplar and permitting the monitoring detective to opine 
that the voice on the exemplar and that taped in the 
telephone conversation were the same; the demonstration 
was not testimonial in nature and did not violate prin- 
ciples of fundamental fairness—the jury was instructed 
that the purpose of the demonstration was to facilitate a 
comparison of the voices, and the monitoring detective, 
although not qualified as an expert in voice identification, 
was competent to testify as to the result of his voice 
comparison. State v. Perez. App. Div. 821 

Neither the trial court’s denial of appellant’s applica- 
tion for discovery with respect to the results of a specto- 
graphic study, nor precluding him from commenting to 
the jury on the failure of the State to offer any findings 
into evidence, constituted error; no scientific basis for 
the introduction of the spectographic test results had 
been placed in the record, and the State’s failure to offer 
these in evidence was not a proper subject of comment. 
State v. Perez. App. Div. 821 


VOUCHING-IN 

If the surety fails to “‘vouch-in’”’ its principal by noti- 
fying it of an action instituted by a claimant and an 
unequivocal demand to undertake the defense, the lack 
of proper notification simply results in the inability of 
the surety to use the judgment as conclusive evidence of 
the principal’s liability and quantum of damages in the 
subsequent suit for indemnity; failure to effectuate a 
“‘vouching-in’’ demand does not, however, affect the 
right of the surety to prosecute its cause of action by 
appropriate proof of its elements at a plenary trial. Int’l 
Fidelity Ins. Co. v. The Goltra Corp. App. Div. 812 


WARRANTIES 

Whether a product (such as, here, blood for a trans- 
fusion) qualifies as ‘‘unavoidably unsafe” is to be deter- 
mined by the nature of the substance, and where the 
doctrines of strict liability in tort or breach of warranty 
are concerned, the source of the substance is not relevant. 
Moore v. Underwood Memorial Hospital. App. Div. 431 

That implied warranties of merchantability or fitness 
for use were not waived here is made clear by the total 
failure to comply with the conditions for such a waiver 
contained in N.J.S.A. 12A:2-316, and since the jury’s ver- 
dict was founded on a finding of a defect existing in the 
equipment on the date it was sold and installed and on 
appellant’s negligence in installing it, and not solely on 
the express guarantee, the limitation of damages pro- 
vision contained in the express guarantee has no appli- 
cation; respondent can therefore recover the full extent 
of the stipulated damages. Jutta’s, Inc. v. Fireco Equip- 
ment Co. App. Div. 810 

The trial court correctly concluded that the limitation 
on the recoverable consequential damages here was un- 
conscionable; the limitation clause was concealed in a 
provision clearly suggesting that it was conferring on the 
purchaser a benefit in the form of a guarantee; nothing 
in the heading suggests the presence of a sharp limita- 
tion on appellant’s liability hidden therein. Jutta’s Inc. v. 
Fireco Equipment Co. App. Div. 810 


WATER POLLUTION 
New Directions In Water Pollution Control, by Lewis 
Goldshore 797 


WEAPONS POSSESSION 

The obvious intent of N.J.S.A. 2A:151-8 was to deter 
those previously convicted of serious crimes from posses- 
sing dangerous weapons, and the Legislature did not in- 
tend to distinguish between those apprehended in posses- 
sion of dangerous weapons on the basis of whether or 
not they “‘broke’’ before they entered with felonious 
intent in their previous convictions; the term “breaking 
and entering’’ was intended as a generic description of 
crimes enumerated in the statute entitled “Breaking and 
entering or entering.’’ State v. Harper. App. Div. 1114 


WELFARE 
It is clear that the Legislature intended repayment only 
if,.and from when, as here, agreement to repay is signed 
and a resource is obtained. In re estate of Nikita Black. 
County Ct. 215 
It is entirely proper and, indeed, recommended to ob- 
tain, when application for welfare is first made, an 
“agreement to repay’; recommended factors to be con- 
sidered in evaluating an application for approval for re- 
imbursement from a future resource belonging to an in- 
fant are outlined in Cumberland County v. Rodriguez. 
In re estate of Nikita Black. County Ct. 215 
The court below had the jurisdiction to order plaintiff- 
wife to amend her complaint to include a prayer for 
child support, and to serve a copy of the amended com- 
plaint upon defendant-husband, as part of its inherent 
parens patriae jurisdiction; despite the involvement of the 
Welfare Board, the order was ultimately for the benefit 
of the children. Montanez v. Montanez. App. Div. 314 
‘Agencies administering public assistance programs are 
in a position of public trust and are accountable for dis- 
bursing substantial sums of public funds, but they must 
nevertheless do so consistently with the purpose of the 
legislation that is being implemented by the regulations 
and with reasonable appreciation of the common-sense 
demands of the situations with which they are confronted; 
the Division of Public Welfare’s construction of N.J.A.C. 
10:82-5.12(c) was unduly restrictive and, in its literal- 
ness, violated the clear import of the emergency-assist- 





ance provision. Burton v. N.J. Dept. of Institutions and 
Agencies, Div. of Public Welfare. App. Div. . 403 

Appellant occupies a house owned by her parents and 
pays them a monthly rental; section 431.1 of ASH is not 
applicable here, since there has been no showing that 
some part of the mortgage payments made by her father 
is actually used to defray expenses appellant would other- 
wise incur, or is an ‘‘available’’ resource in that it re 
duces expenses for which she would otherwise be liable, 
and there is no sound basis for the reduction in the 
monthly assistance payments for appellant and her child. 
Schmidt v. N.J. Dept. of Institutions and Agencies. App. 
Div. 470 


No sufficient reason has been advanced to absolve ad- 
ministrative bodies, exercising quasi-judicial functions, 
from deciding appeals, as courts do, in the context of 
the law as it exists at the time the administrative appeal 
is decided; appellant’s fair hearing was conducted seven 
months after the promulgation of PAM 3291, and the 
Division of Public Welfare was in error in declining to 
apply that regulation to her case. Walker v. N.J. Dept. 
of Inst. and Agencies. App. Div. 471 


Where, as here, state-wide allocation of services to 
eligible recipients is effected through various programs 
under certain defined and rational standards, the State’s 
method of disbursing federal funds for the provision of 
Title XX services in its 1976 Plan does not, under any 
test, violate equal protection under the state or federal 
constitutions. Greenan v. Hyland. App. Div. 706 

N.J.A.C. 10:82-5.12(a), which has made eligibility for 
emergency assistance contingent on a family’s continued 
receipt of basic AFWP or AFDC grants at the time of the 
occurrence of the emergent situation, is invalid because 
it is inconsistent with the scope and purpose of the applic- 
able federal law and regulations in the sense that it adds 
a requirement not contained therein; the state’s program 
must be compatible with the federal purpose of avoiding 
the destitution and homelessness of needy families with 
children. Barrera v. Dept. of Institutions and Agencies, 
Div. of Public Welfare. App. Div. 859 

While the right and power to seek to recoup benefits 
illegally paid is inherent in the County Welfare Board’s 
delegated authority to administer the welfare program, 
it is not empowered to withhold from the salary of an 
employee who is also a welfare recipient a portion of a 
retroactive pay increase simply because the amount of 
the grant might have been less had the increase been 
received at the outset. Miller v. Essex County Welfare 
Bd. App. Div. 1005 


WILLS 


The agreement sued upon by plaintiff is tainted by the 
illegal and immoral consideration to engage in adultery 
in return for the deceased’s promise to provide for their 
illegitimate child in his will, and is unenforceable because 
it is contrary to public policy and void. Naimo v. La 
Fianza. Chan. Div. 342 

Debts that arose from the conduct of the business are 
payable by the legatee of the business. Goldfarb v. Mann. 
Hudson County Ct., Probate Div. 391 


Although appellant committed the disorderly persons 
offense of engaging in the unlawful practice of law by 
drafting decedent’s will, her actions were not so flagrant 
as to be tantamount to fraud or undue influence, and 
should not bar her as executrix. In re Estate of Margow. 
App. Div. 736 

A contestant must demonstrate that he has been ag- 
grieved by the judgment of probate; there was a lack 
of sufficient credible evidence in the record to support 
the judge’s apparent finding that the beneficiary-nephew 
had standing to maintain the caveat here. In re estate of 
Margow. App. Div. 736 

Since the Supreme Court subsequently and retroactively 
changed a rule of law that had determined its prior hold- 
ing that a provision in a will leaving property to ‘‘issue’”’ 
of another is presumed not to include the adopted child 
of the daughter of the testatrix, and no interim distribu- 
tion of the corpus was made and, therefore, no remainder- 
man detrimentally changed position in reliance on the 
prior construction, the adopted child here has a vested 
remainder interest in the trust established under the will; 
a distribution that would not include him, based as it 
would be on a ruling of law that was later found incor- 
rect, would constitute a manifest miscarriage of justice. 
In re Estate of Wehrhane. Chan. Div. 786 

The primary wish of each decedent here, given the 
unforeseen contingency (the predecease of the husband’s 
mother) that occurred, would have been to divide the 
property in their residuary estates between the husband’s 
and the wife’s families, since each mother was obviously 
thought of as an appropriate representative of a ‘‘family’’; 
to divide one-half of each residual estate equally between 
the persons now constituting the husband’s “family” 
would seem completely to carry out probable intent. 
Engle v. Siegel. Supreme Ct. 797 

As the trial judge concluded, the clause in dispute— 
which would utterly frustrate the testator’s dominant 
intent (to make generous provision for his wife) as well 
as a significant subsidiary intent (to minimize taxes), 
and which found its way into the will purely by inadvert- 
ence—should be exscinded from the will. In re estate of 
Ericson. Supreme Ct. 893 

Every testator is entitled to assume, absent evidence 
to the contrary, that his lawyer will undertake to accom- 
plish his testamentary wishes with as little tax impact 
as possible; furthermore, it is normally and quite ra- 
tionally presumed that this is what the testator wishes, 
and any other belief, absent evidence to support it, is 
fatuous. In re estate of Ericson. Supreme Ct. 893 

Both the trial court and the Appellate Division cor- 
rectly held that, to the extent that the non-marital share 
was insufficient to nay taxes here, they should be paid 
out of the inter vivos trust, rather than from the marital 
share. In re estate of Ericson. Supreme Ct. 893 

To charge the marital share with its proportionate allo- 
cation of the state inheritance tax here would defeat the 


attainment of the maximum marital deduction and impose 
an additional federal estate tax on the amount by which 
the marital share was thus diminished, and such a result 
is contrary to the testator’s dominant intent; the marital 
share is exempt from any obligation to pay federal estate 
and state inheritance taxes. [Affirmed by the Appellate 
Division and the Supreme Court, both supra.] In re estate 
of Ericson. Chan. Div. : 35 oe 

The testator’s intent here to divide his estate two-thirds 
to his side of the family and one-third to his wife’s was 
subordinate to his intent to maximize the marital deduc- 
tion and to minimize estate taxes, and the will is con- 
strued to excise the words (in the article that defines 
the marital share) “but after excluding the value of all 
property passing or having passed outside this will ex- 
cept joint tenancies” as inadvertent, inconsistent, and in 
derogation of the testator’s dominant intent. [Affirmed 
by the Supreme Court, supra, after having been reversed 
by the Appellate Division, supra.] In re estate of Eric- 
son. Chan. Div. 900 

Under the circumstances of this case—where the IRS 
has included the inter vivos trust within the decedent’s 
gross estate in accordance with the presumption that a 
trust created within three years of death is in contempla- 
tion of death, but the planner and scrivener of decedent’s 
will did not contemplate that the trust would be included 
in his taxable estate—the trust, rather than the marital- 
deduction share, should be charged with the balance due 
on account of taxes. [Affirmed by the Supreme Court, 
supra.] In re estate of Ericson. App. Div. 900 

It cannot be said that the testator had any actual intent 
to maximize the marital deduction, and the trial judge 
erred in his excission of the parenthetical clause from 
the will in the face of the single expressed intention of the 
testator that his estate go two-thirds to his side of the 
family and one-third to that of his wife. [Reversed by 
the Supreme Court, supra.] In re estate of Ericson. App. 
Div. 900 

N.J.S.A. 3A:6-39 explicitly provides that an incompetent 
will be deemed to have died intestate if his only will was 
executed after the commencement of incompetency pro- 
ceedings, and the Legislature has thereby established a 
cut-off point, after which any litigation as to a deceased 
incompetent’s testamentary capacity is barred; the will 
here will be denied probate, and the conveyance will be 
set aside because the transferor, as an adjudicated in- 
competent, lacked the legal capacity to convey land. In 
re estate of Bechtold. Chan. Div. 951 


In light of Trimble v. Gordon, N.J.S.A. 3A:4-7 is con- 
strued to include the right of an illegitimate child to 
inherit from his father and his father’s ancestors’ de- 
scendants and collaterals; where, as here, the death was 
before Trimble v. Gordon, but the will was not offered 
for probate until after that case was decided, and where 
the will is so ambiguous that no beneficiary could have 
relied on its terms as to the receipt of any gift, Trimble 
v. Gordon should be applied; the will here is denied pro- 
bate pursuant to N.J.S.A. 3A:3-10. In re estate of Sharp. 
Chan. Div. : ; 1040 

Where the adopted person is an adult, it would be 
difficult to apply the sensible underlying considerations of 
In re Coe and In re Thompson; one would be hard- 
pressed to ascribe to a testator, in the absence of any 
expression thereon or of clarifying attendant circum- 
stances, a probable intent to include an adopted adult 
among the children or issue of a testamentary benefi- 
ciary, and the trial judge erred in construing the will 
here to include the adopted adults. In re estate of Nicol. 
App. Div. 1053 


There can be no doubt that the testator here expressed 
himself in a manner that has been consistently inter- 
preted as creating a vested interest (in the testator’s 
grandson) upon the occurrence of a contingency (reach- 
ing the age of 40), with the right of enjoyment deferred 
until the termination of a precedent estate determinable 
upon an event that must necessarily happen (the death of 
testator’s son); the fortuitous circumstance that the 
testator’s grandson at 52 predeceased the testator’s son 
furnishes no justification for disregarding the law or re- 
mainders in order to diminish the tax impact on the 
grandson’s estate. In re estate of Benner. App. Div. 1072 


WIRETAP 
While the better practice would have been to name the 
objects of the wiretap in the body of the orders, where 
all were named in the application, and two of them in 
the caption of the orders, the failure to name them in the 
body of the orders is not a deficiency that warrants sup- 
pression of the evidence. State v. Cirillo. App. Div. . 306 
Suppression of evidence should be considered an avail- 
able remedy for the interception of communications of a 
person who was a known target of the electronic surveil- 
lance but who was not named in the authorizing order; 
here, however—where, at most, respondent’s name was 
omitted by oversight, no prejudice to her has been shown, 
and there has been no showing of bad faith or ‘‘insolence”’ 
on the part of the law-enforcement officers—suppression 
of the evidence was too extreme a remedy for the error 
that occurred. State v. Luciano. App. Div. 560 
Respondents should have been named in the wiretap 
orders as well as the affidavits supporting the applica- 
tions, but the omission of respondents’ names from the 
intercept orders here did not warrant the extreme remedy 
of suppression of criminal evidence as a means of assur- 
ing compliance with the Electronic Surveillance Control 
Act; suppression of evidence for errors of a procedural 
nature is not mandatory, and the “‘substantive’”’ require- 
ments of law—for example, proof of probable cause and 
the need for electronic surveillance—were satisfied here. 
State v. Murphy. App. Div. 643 
Failure to fully comply with the postintercept-notice re- 
quirement does not render unlawful an interception that 
in all other respects satisfied the requirements of the 
New Jersey Wiretap statutes. State v. Sanchez. Law 
Div. 739 
1976 Wiretap Report 941 





WIRETAP, Cont’d 
Here, where there was no showing that the integrity 
of the wiretap recordings was in any way violated, or 
that there was any prejudice to defendants in the delay 
properly 
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in their sealing, the motion to suppress was 
denied. State v. Cerbo. App. Div. 


WITNESSES 

The court has the jurisdiction and the obligation to dis- 
qualify defendant’s attorney as trial counsel in this matri- 
monial action, where it was learned before the trial com- 
menced that he would be called to testify by the adverse 
party as a witness on behalf of his client. Perazzelli v. 
Perazzelli. Chan. Div. ... wees 414 

There is no support for the trial court’s interpretation 
of Evid. R. 62(6), that, even if an expert witness is be- 
yond the jurisdiction of the court (here, Florida), the 
proponent must attempt, with due diligence, to procure 
his attendance; the inability of a court to compel attend- 
ance and the presence or absence of ‘‘due diligence” are 
separate considerations; and the fact that the expert 
witness could have been made available by plaintiff’s pay- 
ment of his fee is irrelevant to the fulfillment of the un- 
able-to-compel-attendance definition of the rule. Sacawa 
v. Polikoff. App. Div. 882 


WORDS AND PHRASES 

The word “across” in N.J.S.A. 39:3-84 simply empha- 
sizes that the planes extend the width of the vehicle; and 
the word was not intended to suggest a right-angled trans- 
section of the plane running the width of the vehicle re- 
sulting in the planes’ running the length of the vehicle; 
if the distances referred to simply measured axle length, 
the Legislature could simply have said so without resort- 
ing to the device of the distance between two parallel 
transverse vertical planes to measure permissible axle 
weight. State v. Powers. App. Div. ............. . 623 

‘There can be no question that the phrase ‘“‘at any time”’ 
in R. 3:21-10(b), providing for motions for transfer to a 
drug-treatment program, was meant to be interpreted 
literally. State v. Robinson. App. Div. , .... 681 

The phrase ‘‘completes work’’ cannot be used inter- 
changeably with the phrase ‘“‘ceases work’’ in this bond, 
and the language of the bond should be given a common- 
sense meaning and not tortured to reach a particular re- 
sult; the non-issuance of a certificate of final acceptance 
by the owner is, at best, evidence that the general con- 
tractor has not completed its work under the contract; it 
does not control the common understanding of when the 
contractor ‘‘ceased work’”’ on the job. V. Petrillo & Son, 
Inc. v. American Construction Co. App. Div. 690 

The term “use” in N.J.S.A. 39:6-46(a) is something 
other, or more comprehensive than, either maintenance 
or operation, and the use of a truck as a cargo carrier 
necessarily implies its use in, and as an integral part 
of, the process of loading and unloading that cargo; thus, 
one who is in the process of unloading cargo from the 
vehicle is, for purposes of the omnibus coverage, a user 
. the vehicle. Bellafronte v. General Motors Corp. App. 

iv. ‘ - ee 836 


WORK PRODUCT 


As much as subsection (c) of R. 4:10-2 is made subject 
to subsection (d) of that rule, subsection (d) is made 
subject to subsection (a), which limits the scope of dis- 
covery; certain portions of plaintiffs’ expert’s December 
15 two-page letter should be excised, and the short letter 
of the same date may be withheld entirely, because the 
material does not consist of facts known to Dr. Kanter, 
or opinions held by him, that are admissible or are likely 
to lead to admissible evidence. Franklin v. Milner. App. 
Div. ae TTT ieee 

It is common for experts to serve a dual role as pro- 
spective witnesses and as consultants to attorneys in 
preparing a case—obviously, the basic concept of work- 
product (materials and mental impressions obtained by 
an attorney in preparation for trial) cannot gain for such 
materials prepared by proposed expert witnesses abso- 
lute immunity from disclosure; as broad as the discovery 
rules are with respect to reports of expert witnesses, 
however, discovery is limited to material that is relevant, 
admissible, or likely to lead to admissible evidence. 
Franklin v. Milner. App. Div. Ne eee athe 924 


WORKERS’ COMPENSATION 
Cross-examination is not an unqualified and unrestricted 
right, and not only did the overwhelming weight of the 
medical testimony support the compensation judge’s find- 
ing of total disability here, but it also lent substantial 
credence to the genuineness of petitioner’s inability to 
withstand cross-examination; the employer suffered no 
prejudice by reason of its inability to complete petitioner’s 
cross-examination. Nelson v. American Container Corp. 
App. Div. Beate ce 3 SNe 
On the specific facts of this case, a finding that the 
employee’s attendance at the union meeting (called solely 
to pass on a proffered collective-bargaining agreement) 
simultaneously benefited both himself and his employer 
to an extent justifying workers’ compensation was war- 
ranted. Mikkelsen v. N. L. Industries. Supreme Ct. .. 193 
Here, when the time between the myocardial infarc- 
tions was six months and the same part of the myocar- 
dium was implicated both times, it cannot be said that 
the determination of causation by the compensation judge 
is not supported by sufficient credible evidence; the judg- 
ment is affirmed substantially for the reasons set forth in 
the Appellate Division opinion. Salierno v. Micro Stamp- 
ing Co. Supreme Ct......... 201 
Unreasonable delay in admitting liability may be given 
consideration in the allocation of the attorney’s fee 
granted as between the employer and petitioner, and the 
levy on the employer of a greater proportion of the at- 
torney’s fee by reason of unjustified delay would further 
the incentive for a prompt response by it to the claim 
for benefits. Gromack v. Johns-Manville Products Corp. 
App. Div. Bees A a eee | 
The $7,000 attorney’s fee award was manifestly exces- 
sive here, where petitioner’s attorney estimates he spent 


about 11 hours on the case; a reasonable fee should not 
have exceeded $5,000; in view of respondent’s unreason- 
able delay in formally recognizing its plain liability to 
pay compensation, the award should be allocated and 
paid as follows: petitioner, $1,000 and respondent, $4,000. 
Gromack v. Johns-Manville Products Corp. App. Div. 402 

Defendant’s reading of N.J.S.A. 39:6A-6—that a PIP 
claimant must exhaust possibilities of recovery before 
turning to the PIP carriers for policy benefits—is rejected; 
defendant must immediately resume all N.J.S.A. 39:6A-4 
benefits to her. Solimano v. Consolidated Mutual Ins. Co. 
Law Div. ..... 414 

To the extent that a PIP carrier discharges an em- 
ployer’s wage-continuation obligation by providing Income 
Continuation Benefits pursuant to N.J.S.A. 39:6A-4b, the 
carrier must be reimbursed by the employer, and the 
PIP carrier must be permitted to initiate, in its own 
name, a petition in Workers’ Compensation to determine 
what amount is collectible from the compensation car- 
rier. Solimano v. Consolidated Mutual Ins. Co. Law 
Div. 414 

A fireman injured in the line of duty, for which he was 
awarded ordinary (or accidental) disability retirement 
under the Police and Firemen’s Retirement System, may 
thereafter be awarded workers’ compensation benefits for 
the same injury, but the actuarial equivalent of the com- 
pensation benefits will serve to reduce the pension portion 
of his retirement allowance. Conklin v. City of East 
Orange. Supreme Ct. . 494 

Appellant’s basketball officiating for various schools is 
a separate calling or enterprise, which should be shoul- 
dered with carrying its own accident burden and removes 
him from the category of an employee under the Work- 
ers’ Compensation Act. Ehehalt v. Livingston Bd. of Ed- 
ucation. App. Div. 507 

An employee should be limited to one recovery against 
what, in substance (whether or not technically), is a 
unitary employer-entity—in this case, the dentist and his 
professional association; if plaintiff’s theory is that the 
alleged intentional tort of assault and battery was com- 
mitted by the dentist as her employer (whether it be the 
association or the individual) rather than as a fellow 
employee, she still may not maintain this lawsuit because 
she has recovered a workers’ compensation award for her 
injuries, and any common-law action she may have had 
was thus barred. Seltzer v. Isaacson. App. Div. 511 

Incident to its jurisdiction over workers’ compensation 
claims, the Division has jurisdiction over claims between 
or among insurance carriers and employers; no formal 
procedure has been adopted for impleading, but the prac- 
tice has been to add another party either by having the 
employee file an amended petition or by permitting the 
respondent to accomplish that end by a motion; both 
methods were used here, and the respondent’s motion 
should have been granted. Ansede v. National Gypsum 
Co. Supreme Ct. 615 

To the extent that petitioner was walking to the park- 
ing lot provided for employees, after making a short 
detour to perform a work-related errand, when he was 
struck by a falling tree, this case provides an even 
stronger basis for compensation than did Levine v. Had- 
don Hall Hotel; in the context of these unusual circum- 
stances, a rigid application of the going and coming rule 
seems unduly mechanistic and harsh, and petitioner’s 
accident is compensable since it arose out of and in the 
_ of his employment. Watson v. Nassau Inn. Supreme 

i NZ 749 

The rationale of Hornyak v. The Great Atlantic and 
Pacific Tea Co. is fully applicable as long as the meal- 
time departure from the work premises is a practice per- 
mitted or countenanced by the employer and the em- 
ployee’s activity cannot be considered an abandonment 
of, or deviation from the employment; here, where the 
employee’s injuries from the assault occurred within two 
blocks of his place of employment just after he had 
purchased his lunch and begun his return trip, it would 
have been clearly erroneous to deny compensation. Wyatt 
v. Metropolitan Maintenance Co. Supreme Ct. 763 

Petitioner’s injuries (caused by an unknown assailant 
just after he had arrived home from work and locked his 
car in the driveway) occurred in the course of his employ- 
ment; since his on-call status obligated him to his em- 
ployer even after he left his place of work, the going and 
coming rule obviously has no application here as a bar 
to compensation. Paige v. City of Rahway, Water Dept. 
Supreme Ct. 763 

The going and coming rule now has a rather limited 
applicability, extending only to those routine daily trips 
to or from an employee’s fixed place of business at speci- 
fied hours at the beginning or end of the day, and it should 
not override the basic question of whether the employee 
is serving an incidental interest of his employer at the 
time of injury; here, the employee’s attendance at his 
usual place of work at a time outside of the normal 
work week constituted a special service to the employer, 
and the rule should not bar compensation for injuries he 
suffered when another car collided with his about two 
blocks from the plant. Briggs v. American Biltrite. Su- 
preme Ct. sone ae. ae 764 
_ The mere use of divisions or departments, or the label- 
ing of these divisions by proper names in the conduct of 
a corporation’s business enterprises, does not warrant 
a deviation from the express legislative policy; so long 
as the employer and the alleged tortfeasor are one, plain- 
tiff is limited to the compensation recovered under the 
Workers’ Compensation Act. Taylor v. Pfandler Sybron 
Corp. App. Div. cee ; ee . 834 

Irrespective of whether, on the date of the accident, 
the policy in question was actually required pursuant to 
N.J.S.A. 39:6-46(a), there is no question that it was also 
required by N.J.S.A. 39:6B-1, the compulsory motor ve- 
hicle insurance coverage act; not only does the latter not 
purport, as does the former, to exempt from coverage 
victims covered by workers’ compensation, but it affirm- 
atively requires coverage for “any person” sustaining 
injury in a motor vehicle accident. Bellafonte v. General 
Motors Corp. App. Div. ; 836 
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Fundamental fairness in workers’ compensation pro- 
ceedings demands that all parties have the right to pre- 
sent orai testimony in critical areas such as the medical 
issues, and the requirement is implict in N.J.A.C. 12:235- 
5.6(a), 10 that the respondent first waive the presentation 
of the oral testimony of his medical witness in order for 
the questioned portion of the rule to be operative. Vaughn 
v. N.J. Div. of Motor Vehicles. App. Div. 964 

Farren v. N.J. Turnpike Auth. has not been impliedly 
overruled by the Comparative Negligence Act, and there 
is no sound reason to keep the employer in, these cases as 
a third-party defendant; the ‘“‘Murray credit’? does not 
represent the New Jersey view, and its adoption would 
impermissibly undercut the Workers’ Compensation Act. 
Arcell v. Ashland Chemical Co., Inc. Law Div. 1064 

The allegations of defendants (who manufactured or 
supplied products, or promulgated labeling requirements) 
of various derelictions by the employer may well provide 
them with a defense, but these allegations cannot serve 
as a basis for a claim of indemnification; if defendants 
are found without fault, they will also be without liability. 
Arcell v. Ashland Chemical Co., Inc. Law Div. 1064 

The proof of dependency requirement imposed on wid- 
owers under N.J.S.A. 34:15-13(f) is violative of equal 
protection, as are those provisions differentiating between 
widows and widowers in the duration and computation 
of death benefits; the remedy of the judge of compensa- 
tion in applying uniformly those dependency provisions of 
the Workers’ Compensation Act to all surviving spouses 
of deceased workers, without regard to whether the claim- 
ant is a widow or a widower, is affirmed; this decision 
shall be prospective in its application. Tomarchio v. Twp. 
of Greenwich. Supreme Ct. 1109 

The compensation judge did not err in excluding from 
the compensation base the value of decedent’s services 
as a homemaker. Tomarchio v. Twp. of Greenwich. Su- 
preme Ct. 1109 

The death-benefit award here, which was based on 
combined earnings from the decedent’s concurrent but 
independent employment, must be modified so that it is 
based only upon the annual salary to which she was 
entitled from the township, the employment ‘of injury. 
Tomarchio v. Twp. of Greenwich. Supreme Ct. 1109 

Where, as here, there has been a third-party tort re- 
covery that releases the employer in whole or in part 
from liability for workers’ compensation, the employer 
can be assessed for its pro rata share of the attorney’s 
fee in such recovery, measured by the benefit accruing to 
it; the benefit to the employer in this case was the dis- 
charge of its statutory obligation to pay the Blue Cross 
and Blue Shield liens filed against it, and the computa- 
tion of the attorney’s fee must be based on the actual 
amount paid (reduced as a result of settlement negotia- 
tions) and not on the full amount of the liens. Dowd v. 
N.J. Div. of Motor Vehicles. App. Div. 1194 


The cause of action asserted here is not a primary one 
the employer has directly in its own right—rather, it 
seeks damages directly related to the workers’ compen- 
sation payments, and is not one that U.S. Casualty Co. 
v. Hercules Power Co. said an employer would be free 
to maintain; the trial court’s dismissal is affirmed. Multi- 
plex Concrete Co., Inc. v. Besser Co. App. Div. 1212 

A work-connected trauma that contributes in a material 
way to the aggravation or acceleration of the condition— 
here, heart disease—resulting in death makes a com- 
pensable case; since it was found here that, but for the 
automobile accident, it is probable that decedent would 
have lived substantially longer than the half-hour that 
he in fact survived, the death is compensable. Palamone 
v. Paterson Bd. of Ed. App. Div. 1212 





WRONGFUL DEATH 


Colley v. Harvey Cedars Marina. U.S. Dist. Court of 
N.J. 183 

Findings of a percentage of negligence between joint 
tortfeasors is unnecessary and has no application between 
joint tortfeasors where plaintiff is not negligent—where the 
plaintiff is not guilty of any ‘‘contributory’’ negligence, 
the doctrine of comparative negligence is not involved; 
here, plaintiffs can recover the full amount of the jury 
verdict from the State, less reductions for the two 
settlements. Polyard v. Terry. Law Div. 497 


It flies in the face of logic to deny recovery for pain 
and suffering where the negligence of defendant caused 
death a few hours later, the injuries inflicted being so 
irreparable that medical treatment was not, or could not 
amount to, more than $1,000. Polyard v. Terry. Law 
Div. 497 

Under the present state of the law, the failure of a pas- 
senger to wear seat belts is not negligence of a plaintiff 
(formerly contributory negligence) as a matter of law 
where the plaintiff is killed in the accident. Polyard v. 
Terry. Law Div. 497 


ZONING 


Provision by zoning for density bonuses keyed to quan- 
titative or bulk concessions by the builder (e.g., added 
bedrooms) is both valid and mandatory where necessary 
to achieve sufficient suitable least-cost housing, but the 
validity of zoning for bonuses keyed to rental or sale-price 
concessions is not ripe for decision; tax concessions and 
mandatory sponsorship of or membership in public-hous- 
ing projects must be summarily rejected. Oakwood at 
Madison, Inc. v. Twp. of Madison. Supreme Ct. . 129 

It is not mandatory for developing municipalities whose 
ordinances are challenged as exclusionary to devise spe- 
cific formulae for estimating their precise fair share of 
the lower-income housing needs of a specifically demar- 
cated region, nor is it necessary for a trial court to make 
findings of that nature in a contested case; it is desirable 
that administrative agencies, acting under legislative au- 
thorization, assume the regulation of the housing-distribu- 
tion problem. Oakwood at Madison, Inc. v. Twp. of Madi- 
son. Supreme Ct. 129 
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ZONING, Cont’d 

To the extent that the builders of housing in a develop- 
ing municipality like Madison cannot, through publicly 
assisted means or appropriately legislated incentives, pro- 
vide the municipality’s fair share of the regional need 
for lower-income housing, it is incumbent on the govern- 
ing body to adjust its zoning regulations so as to render 
possible and feasible the “least cost’? housing, consistent 
with minimum standards of health and safety, that private 
industry will undertake, and in amounts sufficient to 
satisfy the deficit in the ‘hypothesized fair share; nothing 
less than zoning for least-cost housing will, in the indi- 
cated circumstances, satisfy the mandate of Mount Laurel. 
—_— at Madison, Inc. v. Twp. of Madison. Supreme 

: 129 

The trial court erred in not receiving in evidence the 
environmental depositions; however, there is no basis in 
the record for determining that defendant does not have 
sufficient vacant developable land free from disabling 
ecological considerations to enable it to create the zoning 
opportunity for its fair share of the region’s need for 
least-cost housing. Oakwood at Madison, Inc. v. Twp. of 
Madison. Supreme Ct. 129 


The governmental-sociological-economic enterprise of 
seeing to the provision and allocation throughout appropri- 
ate regions of adequate and suitable housing for all cate- 
gories of the population is much more appropriately a 
legislative and administrative function, rather than a 
judicial function to be exercised in the disposition of iso- 
lated cases. Oakwood at Madison, Inc. v. Twp. of Madison. 
Supreme Ct. 129 

It is appropriate in this case to direct the issuance to 
corporate plaintiffs of a permit for the development on 
their property of the housing project they proposed to 
the township prior to or during the pendency of the action. 
Oakwood at Madison, Inc. v. Twp. of Madison. Supreme 

129 

It is a corollary of Mount Laurel that, when municipal 
exactions from developers reach such proportions as to 
exert an exclusionary influence, they offend the constitu- 
tional precept of Mount Laurel and must be remedied. 
Oakwood at Madison, Inc v. Twp. of Madison. Supreme 
Ct. 129 

The 1973 ordinance not only fails to provide directly for 
Madison’s fair share of the region’s lower-income housing 
needs, but also is not geared to satisfy such a share in 
terms of least-cost housing. Oakwood at Madison, Inc. v. 
Twp. of Madison. Supreme Ct. 129 

There is no specific geographical area that is necessarily 
the authoritative region as to any single municipality in 
litigation; but in evaluating any expert testimony in terms 
of the Mount Laurel rationale, weight should be given to 
the degree to which the expert gives consideration to the 
areas from which the lower-income population of the mu- 
nicipality would substantially be drawn absent exclusion- 
ary zoning—this is broadly comparable to the concept of 
the relevant housing-market area. Oakwood at Madison, 
Inc. v. Twp. of Madison. Supreme Ct. 129 

A revision of the residential portions of the ordinance 
is called for in order to provide the opportunity for that 
amount of least-cost housing in the township that will 
comply with the directions contained in this opinion; 
the trial court shall have discretion, in the event of undue 
delay in compliance or of a finding by the court that any 
zoning revision submitted by defendant fails to comply 
with this opinion, to appoint an impartial zoning and 
planning expert to file a report or to testify as to a 
recommendation for compliance. Oakwood at Madison, 
Inc. v. Twp. of Madison. Supreme Ct. 129 


The fact that a municipality has the power to adopt 
zoning ordinances limiting or prohibiting the use of prop- 
erty as an aeronautical facility is not dispositive here; 
local legislation, including zoning ordinances, cannot pro- 
hibit what a state statute or regulation allows, and, if 
the Commissioner of Transportation should determine, 
after holding the required public hearing, that an appro- 
priate showing has been made to warrant the grant of a 
license permitting the use of plaintiff’s property as a 
heliport or helistop, the existence of the ordinance cannot 
operate as a bar to the grant of that license or to that use. 
Garden State Farms, Inc. v. Bay. App. Div. 270 

The zoning ordinance here is exclusionary in form and 
content and is in contravention with the salutory prin- 
ciples outlined in Mount Laurel, and, but for the require- 
ment of the ‘developing community’’ concept, there 
would be no problem, in declaring it unconstitutional; it 
would be fatally defective if enacted pursuant to the 
Municipal Land Use Act and, therefore, to the extent 
that it is incompatible with N.J.S.A. 40:55D-2 (especially 
subsection g), the Borough is enjoined from adopting it 
or any substantially similar one as its interim zoning 
ordinance pursuant to N.J.S.A. 40:55D-90. Windmill Es- 
tates, Inc. v. Zoning Bd. of Adjustment of the Borough 
of Totowa. Law Div. 302 

A liberal approach on the issue of standing is to be 
applied to cases involving an attack on exclusionary zon- 
ing ordinances, and it was error to dismiss the complaint 
here for lack of standing of the two individual plaintiffs, 
who assert that they are required to commute substan- 
tial distances to their jobs due to the absence of adequate 
and affordable housing within the defendant communities. 
Urban League of Essex County v. Twp. of Mahwah. App. 
Div. 369 

Cluster housing is a form of planned unit development, 
and the municipal ordinances by which cluster zoning is 
authorized in this case must meet the standards elabor- 
ated by the Municipal Planned Unit Development Act. 
Niccollai v. Planning Bd. of the Twp. of Wayne. App. 
Div. 

Calling municipal action “zoning” cannot create Mg 
pal power to act in a way otherwise foreclosed to it, and 
the township’s finding that the location for the liquid 
propane gas storage facility was unsafe, and the result- 
ing denial of the variance on that ground, was in direct 
conflict with State law and action taken pursuant thereto, 





and hence can have no validity. Scheff v. Twp. of Maple 
RIE PIO ING so s5ic.o 5 send ein cn es bks sas eR woes 714 

The project here was not a work or undertaking by a 
housing authority but by a private corporation or asso- 
ciation, and the City Council exceeded the scope of its 
authority under N.J.S.A. 55:14B-4 by rezoning the tract 
and granting exceptions from the ordinance, and, further, 
in doing so by resolution. Hill Homeowners ‘Ass'n v. 
Garden State High Rise Corp. App. Div. ............ . 804 


The township does not have standing in this action to 
appeal the findings of the zoning board. Twp. of Dover v. 
Dover Bd. of Adjustment. Law Div. .................. 830 

Where a municipality meets its Mt. Laurel fair share, 
its planning decisions are entitled to judicial deference; 
there are substantial factors upon which the township 
could have based its decision as to the location and con- 
centration of the apartment/townhouse zone, here, and, 
under these circumstances, the determination made by 
the municipality will not be upset. Montgomery Associ- 
ates v. Twp. of Montgomery. Law Div. . 852 

It would be a mistake to interpret Mount Laurel as a 
comprehensive displacement of sound and long-established 
principles concerning judicial respect for local policy 
decisions in the zoning field, and maintaining the charac- 
ter of a fully developed, predominantly single-family, 
residential community constitutes an appropriate desid- 
eratum of zoning to which a municipal governing body 
may legitimately give substantial weight in arriving at 
a policy decision as to whether, or to what extent, to ad- 
mit multi-family housing in such vacant land areas as 
remain in such a community. Pascack Ass’n v. Mayor 
and Council of Washington Twp. Supreme Ct. 909 


It is not for the courts to substitute their conception of 
what the public welfare requires, by way of zoning, for 
the views of those in whom the Legislature and the local 
electorate have vested that responsibility; Mount Laurel 
and Oakwood at Madison went as far as comports with 
the limitations of the judicial function, and references in 
the cases to zoning for an appropriate variety and choice 
of housing contemplate fairly sizeable, developing munici- 
palities—not, as here, fully developed municipalities. Pas- 
cack Ass’n v. Mayor and Council of Washington — 
Supreme Ct. 

The problem of the current social need for larger Ws 
tities of affordable housing of all kinds for the general 
population is not an appropriate subject of judicial super- 
intendence; clearly, the Legislature, and the executive 
within proper delegation, have the power to impose zoning 
housing regulations on a regional basis that would ignore 
municipal boundary lines and provide recourse to all de- 
velopable land wherever situated. Pascack Ass’n v. Mayor 
and Council of Washington Twp. Supreme Ct. 909 


The gravamen of Mount Laurel was the fundamental 
illegality of zoning in a developing municipality—with 
sizable available areas of developable land—that denied 
low- and moderate-income families the opportunity of ob- 
taining new housing there; how best to use the few iso- 
lated parcels of vacant land remaining in Demarest, 
which is 97.5% developed, is a matter for the local gov- 
ernmental bodies, unless and until the Legislature ex- 
pressly ordains any specific disposition. Fobe Assoc. v. 
Demarest. Supreme Ct. 919 

Even if the provision of multi-family housing in Dem- 
arest were “inherently” for the general welfare, so as 
to affirmatively authorize a subsection (d) variance if 
the negative criteria of N.J.S.A. 40:55-39 were met, the 
decision of the board of adjustment to deny the variance 
here should be upheld; its determinations that the grant 
would substantially impair the intent and purpose of the 
zone plan and zoning ordinance—and also, impliedly, that 
the zoning benefits would not outweigh the zoning harms 
consequent upon a variance—are not arbitrary or without 
substantial support by evidence in the record. Fobe Assoc. 
v. Demarest. Supreme Ct. 919 


The statutory place occupied by planning boards in 
New Jersey planning and zoning law would seem to give 
them a status fully justifying respectful attention to 
their views by a board of adjustment passing on an appli- 
cation for a variance—particularly a “‘d’” use variance; so 
long as reasonable notice of the submission of such ma- 
terials is afforded an opponent, with an opportunity to 
meet any adverse impact therefrom, there can be no fair 
complaint concerning the use of such aids (as the plan- 
ning board’s resolution here) to informed adjudication. 
Fobe Assoc. v. Demarest. Supreme Ct. sate bee ee 


Areba School, a residential institution for emotionally 
disturbed children authorized by the N.J. Dept. of Educa- 
tion, is a school within the meaning of the laws and the 
township’ s zoning ordinance. Areba School Corp. v. Ran- 
dolph Twp. Mayor and Council. App. Div. .. 948 
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